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regard to the fight against financial crimes.   
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CHAPTER 1 
 
 

Restorative Justice, Mediation and Protection of EU  
Financial Interests:  

The DRAMP Project. An introductory assessment 
 

Alessandra Lanciotti1 
 
 
 
SUMMARY: 1. How it all started. – 2. The legal framework: the need to protect the financial interest 
while respecting individual fundamental rights. - 3. The impact of simplified procedures in the 
Italian legal system. – 4. The Protection of EU Financial Interests in Eastern European Countries. 
- 5.  Does diversion represent a useful alternative measure? - 6. The efficacy of prosecuting 
financial crimes through ADR mechanisms.  
 
ABSTRACT: This introductory Chapter illustrates how the idea to carry out a research-study focussed on the 
applicability of ADR mechanisms to address financial crimes took the start. It arose from the consideration 
that European Regulation 2017/1939 implementing enhanced cooperation on the establishment of the 
European Public prosecutor’s Office (the EPPO) makes a specific reference to ‘simplified prosecution 

procedures’ which the European Delegated Prosecutor may propose to the competent Permanent Chamber 

as long as this is “in accordance with the conditions provided for in national law”(Article 40). By presenting 
the content of the following Chapters, the author, who is also the editor of the book, describes the DRAMP 
project’s core action which consists in the identification and analysis of Member States’ national 
legislations on diversion, restorative and mediation procedures in economic crimes and the assessment of 
their compatibility with the principles of restorative justice and EU law. This book provides critical insides 
into how ADR operates in domestic jurisdictions around Europe. It is hoped that it will provide an ancillary 
instrument to the EU’s antifraud control system and to OLAF in the fight against financial crimes. 
 
KEYWORDS: simplified prosecution procedures, EPPO, DRAMP Project, PIF crimes, diversion  
 
 
 

1. How it all started 

The papers appearing in this volume compose the proceedings of the International  Conference 

on Restorative Justice, Mediation and Protection of EU Financial Interests organized and hosted 

by the Department of Law of the University of Perugia (Italy) on 28-29 April 2022 with the 

1 Professor of International and EU Law, Department of Law, University of Perugia. Scientific Coordinator of the DRAMP Project. 

alessandra.lanciotti@unipg.it 
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purpose to illustrate the laws and practice on Alternative Dispute Resolution (ADR) and mediation 

in relation to financial crimes. 

The following chapters of this book develop the studies presented in oral format at the two-days 

conference by several distinguished national experts and academics coming from different 

European States. This volume is one of the outcomes of the DRAMP Project (Diversion, 

Restorative and Mediation Procedures in PIF Crimes); DRAMP is a research project funded by 

the European Union within the Hercules III program - Legal Training and Studies, 2020. Notably, 

the Hercules Programs fund actions’ aim is to prevent and combat fraud, corruption and other 

illegal activities affecting the EU's financial interests. Within this framework, the DRAMP 

project’s mission has been to gather data and analyze the relevant pieces of legislation and the 

procedures applicable to dispute resolution in the domestic legal orders in cases of fraud offences, 

specially of fraud affecting the financial interests of the EU (the so called “PIF crimes”, protection 

des intérêts financiers) that fall within the competence of the newly established European Public 

Prosecutor Office (the “EPPO”).  

The idea to carry out this research-study took the start in February 2020. It arose from the 

consideration that Regulation 2017/1939 implementing enhanced cooperation on the 

establishment of the EPPO (hereinafter EPPO Regulation) makes a specific reference to ‘simplified 

prosecution procedures’ which the European Delegated Prosecutor may propose to the competent 

Permanent Chamber as long as this is ‘in accordance with the conditions provided for in national 

law’, as stated in Article 40 and in Recital 82 of the same regulation.2 

Against this background, it was considered an interesting topic to examine the provisions of the 

legal systems of European States and a good strategy to identify the possible commonalities and 

peculiarities among the different national legislative solutions (in the books and in action). Indeed, 

the idea beyond the DRAMP project was a bit ambitious: namely, to detect the simplified 

procedures and conditions applicable to alternative dispute resolution that are provided for by 

national laws and examine their scope of application within the existing landscape of judicial 

cooperation in criminal matters, in the light of article 86 TFUE and, more specifically, of art. 325 

TFEU, which establishes shared responsibility between the Member States and the Union to take 

measures to counter fraud affecting the financial interests of the Union.   

2 Council Regulation (EU) 2017/1939 of 12 October 2017 implementing enhanced cooperation on the establishment 
of the European Public Prosecutor’s Office (‘the EPPO’), O.J. L.283/1. 
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The DRAMP project’s objective is to collate national rules on ADR and diversion; it was reached 

through the establishment of a large network of researchers, academicians and experts in EU law 

and in criminal substantive and procedural law based throughout Europe: from Austria to Greece, 

from Belgium to Spain, from the Baltic to the Balkans. Actually, this whole research study 

wouldn’t have been possible without the contribution of such a competent team of jurists to whom, 

on behalf of the Department of Law of the University of Perugia, I express all our deepest thanks.  

After one and a half year of progressive data collection and legal research, the outcomes of the 

DRAMP Project were presented at a two-days international Conference held in Perugia in April 

20223. The Conference provided an important forum for the exchange of views on ‘Restorative 

Justice, Mediation and Protection of EU Financial Interests’, a subject of considerable practical 

relevance and topicality. The Conference was designed to be a “place of confluence” of 

experiences, a place where different European professionals and academicians met and exchanged 

opinions, providing an in-depth examination of legal and practical issues, tackling fraud offences 

and pointing out which measures and instruments can be used to support antifraud action at both 

national and EU levels. The whole activity is in line with Article 325 TFEU, according to which 

Member States shall take the same measures to counter fraud affecting the financial interests of 

the Union as they take to counter fraud affecting their own financial interests and shall coordinate 

their action aimed at protecting the financial interests of the Union against fraud.4      

This book, with contributions from 23 jurists with assorted backgrounds, provides critical insides 

into how ADR operates in domestic jurisdictions around Europe. The objective is to offer a 

complementary instrument to the EU’s antifraud control system and contribute to the enhancement 

of the harmonisation process. I am confident that the present study will be beneficial for the 

relevant institutions and stakeholders interested in the application of EPPO’s procedures, also 

considering that not many such studies have yet been produced in this area. Furthermore, the 

cooperation of so many legal national experts has made it possible to create an online, freely 

accessible database to map the legislative solutions adopted by the European States in the field of 

diversion, restorative and mediation procedures. Data concerning the relevant national laws have 

3 The theme of the conference was Restorative Justice, Mediation and Protection of EU Financial Interests. The entire 
program with the list of speakers and the video-recording of all the interventions are available at 
www.dramp.eu/conference. 
4 Article 325 (2) and (3) TFEU. 
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been initially gathered by means of a questionnaire, then summarized in the Country-legislation 

fact-sheets available on the DRAMP Project’s website.5 Following this, the national experts 

involved in this research have also elaborated specific Country by Country National Reports that 

are also available for consultation on the same website.6   

 

2. The legal framework: the need to protect the financial interest while respecting 

individual fundamental rights  

Article 40 of the EPPO Regulation allows the European Prosecutor to activate simplified 

procedures, provided that they are in accordance with the conditions set forth by national law. The 

way in which recourse to simplified procedures is admissible according to the applicable domestic 

provisions is discussed in this volume.  

To begin with, the contributions contained in Chapters 2, 3 and 4 tackle the EU legal framework 

and the origins of the European Public Prosecutor’s Office seeking to understand the policies and 

the forces driving to the creation of the EPPO, with a focus on human rights in Chapter 4, while 

the following Chapters illustrate some essential features of alternative procedures, providing 

critical insights into the most relevant judicial and practical issues related to ADR in the domestic 

legal systems of Member States participating in the EPPO enhanced cooperation, as well as in one 

EU candidate country (Serbia). 

Chapter 2, written by Francesco de Angelis, honorary Director General in the European 

Commission,  describes the long lasting travaux préparatoires that led to the approval of Directive 

2017/1371 on the fight against fraud to the Union's financial interests by means of criminal law 

(hereinafter the PIF Directive)7 and of the EPPO Regulation, with a focus on the elaboration of the 

Corpus Juris, the pioneer text aiming to combat financial crimes that helped draft the above 

mentioned European acts. De Angelis was the promoter of the Corpus Juris. In this Chapter he 

recalls the initial difficulties faced by the European Community, then the Union, in handling frauds 

cases to the detriment of the European funds, due to existing disparities in national legislations; de 

5 The procedures and ADR measures provided for in the domestic legal system are described in the study ‘The DRAMP 
Project: Relevant national laws of Member States on Diversion, Restorative and Mediation Procedures with a 
Commentary’ (2022) University of Perugia, freely accessible at www.dramp.eu/publications   
6 See A Lanciotti, M Pisani, S Brizioli and S Marte (eds.), The DRAMP Project on Diversion, Restorative and 
Mediation Procedures, National Reports, (2022) University of Perugia, freely available at 
www.dramp.eu/publications 
7 Directive (EU) 2017/1371 of the European Parliament and of the Council of 5 July 2017 on the fight against fraud 
to the Union's financial interests by means of criminal law (O.J. L 198/29). 
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Angelis also underlines the importance of implementation measures on judicial cooperation in 

criminal matters stressing the fundamental role played by the Associations of the European 

criminal law in the area of the protection of the EU financial interest, a network of jurists who 

worked at the drafting of the Corpus Juris under his own guidance. 

Indeed, the path that led the European institutions to the establishment of the EPPO was not an 

easy one. This aspect is described in Chapter 3 by Alfredo Rizzo, EU law expert and senior 

research fellow at INPDAP Institute. In his authoritative contribution on the ‘Protection of the 

Union’s financial interests: a retrospective in perspective’ he tells us about the progressive 

attainment of a full Union’s competence in the field of protection of the Union’s own resources, 

noting that this process has, a bit surprisingly, met some opposition on the side of national 

governments. This is demonstrated by the legal basis chosen for the adoption of the PIF Directive. 

In fact, it was adopted under art. 83 TFEU (i.e. under the competence of the Union on criminal 

law) and not on the basis of art. 325 TFEU, which is the more specific treaty provision expressly 

devoted to the protection of the EU financial interests. As underlined in Chapter 3, the pursuit of 

EU law objectives by means of national coercive measures of a criminal law character is the matter 

for a long-standing debate and judicial review. Ever since the Amsterdam Bulb Case, the European 

Court of Justice (ECJ) has outlined the main characters of the national instruments that should be 

adopted in order to ensure compliance with EU obligations under both administrative and criminal 

law, and also under the effet utile criterion. 8 The analysis of ECJ case-law helps to clarify the 

peculiar character of the relevant Treaty provisions introduced with the Lisbon reform. Rizzo notes 

that, ever since the entry into force of the Lisbon reform, EU Member States have been accorded 

more opportunities to put their requests on the table but, in so doing, they may jeopardize the 

legislative process in the area of cooperation in criminal matters. 

When it comes to negotiated justice, recourse to simplified procedures for the non-judicial 

settlement provided for by domestic laws (whether or not they involve the intervention of a court) 

may have an impact on the defendant’s rights. The sensitive topic of the functioning of the EPPO 

and the protection of fundamental rights is broached in Chapter 3 by Simone Vezzani, professor 

of EU and International Law in the University of Perugia and a member of the DRAMP Project’s 

Scientific Board. Chapter 3 analyses the impact of the activities carried out by the EPPO and the 

8 European Court of Justice, Judgment of 2 February 1977, Amsterdam Bulb BV v Produktschap voor Siergewassen, 
Case 50/78, ECLI:EU:C:1977:13. 
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Delegated Prosecutors on the individual rights recognized in the Charter of Fundamental Rights 

of the European Union. In fact, investigation on financial crimes may result in arbitrary 

interference with the fundamental rights of the persons involved in the proceedings. It must be 

considered that, the hybrid nature of the EPPO entails obligations at both EU and decentralized 

levels, so this Chapter inquiries into the attribution of the conduct of European Delegated 

Prosecutors and that of the State enforcement agents acting under their direction or supervision 

and tackles some criticalities posed by the judicial review of EPPO’s acts and decisions, in 

particular of those acts subject to prior judicial authorization, depending upon applicable national 

procedural law. The subsequent trial is regulated by the domestic rules and the final decision is 

issued by a national court on the basis of those rules, so when a conflict between domestic 

provisions and fundamental rights guaranteed by the Charter occurs, the competent national court 

is expected to give full effect to the latter.   

 

3. The impact of simplified procedures in the Italian legal system  

The impact of simplified procedures in the Italian legal system is commented in Chapters 5, 6, 7, 

8 and 9. Maria M. Pisani, lawyer and expert in EU criminal law, introduces the theme in Chapter 

5. Next, Stefania Sartarelli, senior researcher in Criminal Law in the University of Perugia and a 

member of the DRAMP Project’s Scientific Board, presents the ‘Two dimensions of restorative 

justice’. After a brief digression on the concept of restorative justice, in the broad sense, that 

encompasses all those mechanisms for resolving conflicts generated by crimes other than the 

“classic” penalty, Chapter 6 describes the alterative instruments provided under Italian criminal 

law. Those instruments are aimed substantially to promote conduct antagonistic to the criminal 

conduct of the offender. As illustrated in this Chapter, in the Italian judicial system the first 

experiences of this type were conducted through the creation of subsystems, specifically juvenile 

courts and justices of the peace. In those fields, the young age of the defendant in the juvenile 

system and the leniency of the penal competency of justices of the peace, constituted the 

underlying rationale of their relative instruments of restorative justice. Subsequently, the need to 

contain the punitive response and to reduce the volume of caseloads inspired the Italian legislator 

to introduce restorative mechanisms also in the criminal law “of adults.” Following the 

performance of restorative actions, provided that the specific and stringent conditions established 

by law are met, individual offenders can be granted exclusion from punishment based on the 

6



lightness of the offense, or benefit from the suspension of the trial or even the extinction of the 

contested crime. This ‘individual dimension’ of restorative justice is accompanied by restorative 

mechanisms in the ‘collective dimension’ of the administrative responsibility of organizations 

deriving from the crime. In this area, the author notes, restorative justice operates in more 

substantial ways and on different levels, both as an element of the calibration of the pecuniary 

sanction and as a condition for the reduction of the sanction itself. This collective dimension of 

restorative justice is the particular object of Sartarelli’s analysis, who is of the opinion that a 

different ADR procedure should be proposed in the view to respond to the different, specific needs, 

according to the objectives of the sanctioning legislation in each domain. 

The theme of restorative justice is absolutely central to the recent regulatory intervention of the 

Italian legislator that intends to outline a general paradigm of restorative justice. The reform of 

criminal justice currently underway in Italy, the so called Cartabia Reform, is broached from the 

criminal procedure standpoint in Chapter 7 by Rossella Fonti, Professor of Criminal Procedure in 

the University of Perugia and a member of the DRAMP Scientific Board. This Chapter describes 

the main features of the proposed reform, whose aim is to achieve a decisive change of pace 

towards a model of justice which in Italy has been the object of limited and sectoral experiences 

only. It illustrates the inspiring principles that the drafters will have to comply with in introducing 

an organic discipline of restorative justice with a great potential.  

Another perspective relevant to the present study is that of Tax law. Tax law is indeed one of the 

most crucial and challenging topics, because of the analysis of the effectiveness of the measures, 

the capacity to ensure the recovery of the frauds, the dissuasive effects and also because of the 

possible overlap of competences between administrative and criminal procedures. Hence, an 

interesting dilemma is posed: whether or not the criminal system can play a serving role to the 

fiscal system in the perspective of a legislative reform. To this regard, Chapter 8, written by 

Simone Francesco Cociani, professor of Tax Law in the University of Perugia and a member of 

the DRAMP Scientific Board, gives us an insight on the prohibition of disproportionate penalties 

and on the recognition of the mitigation circumstances for tax crimes within the competence of the 

EPPO. Chapter 8 makes a thorough analysis of the domestic rules and procedures on alternative 

dispute settlement and diversion in force in the Italian legal order, applicable in cases of tax crimes 

falling under the EPPO’s competence, while taking into account ECHR and EU principles.  

7



Taking its cue from the rationale behind the establishment of the European Public Prosecutor’s 

Office which, in accordance with the principle of subsidiarity and proportionality, is to combat 

crimes affecting financial interests,  Cesare Borgia, lawyer and Ph.D. candidate in Tax Law in the 

Faculty of Law of the University of Rome ‘La Sapienza’, focuses on the EPPO and the right of the 

accused from a Tax Law perspective. In Chapter 9 he emphasizes that, the interest in the 

effectiveness of investigations must be at least equal to the protection of fundamental rights, 

specially the right of defense. Taxpayers’ rights and guarantees, in terms of the principles of guilt 

and proportionality, equality and reasonableness, defense and due process are stated not only in 

the Italian Constitution but also in EU law and in the European Convention on Human Rights. As 

a consequence, an integrated protection of those fundamental rights must be recognized in every 

sector within the European legal and judicial area. It is noted that, a legal system is "fair" if it is 

able to provide measures proportionate to the severity of taxpayers' behavior and in compliance 

with the ne bis in idem principle. To this end, Chapter 9 examines relevant case law of the European 

Courts that show how the principle of proportionality is capable of ensuring effective protection 

of tax-related legal situations. 

  

4. The Protection of EU Financial Interests in Eastern European Countries 

Eastern European Countries have adopted their own ADR solutions and provisions 

implementing the PIF Directive. With regards to the position of the Slovakian legal system, 

Radovan Blazek and Marek Kordík, both associate professors at Comenius University in 

Bratislava, discuss the role of ADR in the effectiveness of criminal proceedings in Chapter 10. 

They stress that ADR measures do not always speed up the process, nor have the expected positive 

impact. In fact, in the Slovakian legal system there is a limited use of ADR measures because they 

cannot be used in the prosecution of all kind of crimes. They question the efficiency of ADR 

procedures and try to establish which interest prevails in those procedures: the accused’s,  the 

victim’s, or the prosecutor’s interest? 

It must be considered that, the era of digitalization has brought new content to financial crimes: 

they have become invisible and non-violent and globalization and cyberspace are changing the 

way in which they are prosecuted. This aspect is broached in Chapter 11 in which Olga Sovová,  

associated professor of Police Academy of the Czech Republic and a member of the Law Faculty 

of Charles University in Prague, discusses about divergences in the prosecution of digital 
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economic crimes, which have become quite common in the Czech Republic. As Sovová points 

out, although the digital world is not criminal by its nature, several criminal offences can be 

committed digitally (counterfeit and alteration of money or means of payment, taxes, fees and 

foreign exchange, unauthorized procurement, misuse of information in the trade, etc..). Now, 

considering that digitalization is moving quickly, there is the need to provide new instruments and 

adopt a multidisciplinary approach to prevent the commission of such crimes. The critical point is 

that, digital crimes often don’t have a physical perpetrator making it hard to find the culprit, also 

because usually the offender is identified only at a later stage, when he starts using, or making 

profit from the proceeds of the crime.  

Prosecution of economic crimes is a sensitive issue also for Candidate Countries to EU 

membership, considering that they are granted EU pre-accession funds. Serbia, for example, has 

had access to EU funds for over two decades and is therefore committed to ensure full compliance 

with the PIF Directive. This theme is illustrated in Chapter 12, written by Jelena Kostić, senior 

research fellow at the Institute of Comparative Law in Belgrade, and Marina Matić Bošković, 

research fellow at the Institute of Criminological and Sociological Research in Belgrade. Chapter  

12 points out that, in order to effectively protect the EU financial interests, Serbia has undertaken 

the obligation to adopt adequate measures at the national level so to control and protect intended 

use of EU funds. The recourse to diversion in criminal procedure vis à vis an adequate criminal 

policy is analyzed, noting that there are a lot of shortcomings in the current national legislative 

framework and that the mechanism for funds recovering is not efficient. Furthermore, the term for 

prosecution provided for in the Serbian statute of limitations is extremely short: due to a complex 

procedure in detecting infractions, such term often expires before the initiation of the criminal 

proceedings. Finally, Chapter 12 presents a proposal for improving both national law and practice 

so to ensure an effective protection of the EU financial interests.  

 

5.  Does diversion represent a viable alternative measure?   

A thought-provoking topic is whether or not diversion may represent a useful alternative measure 

to criminal proceedings. This topic is dealt with in Chapter 13, written by Julia Innerhofer, post-

doc. researcher at the University of Vienna. This Chapter analyses some crucial aspects of 

diversion and illustrates the most relevant simplified procedures in force in Austria and Germany 

and their possible use by the EPPO. Diversion procedures as entailed in section 198 of the Austrian 
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Code of criminal procedure and in section 153a of the German Code of criminal procedure, 

respectively, are explained and compared. First, Chapter 13 examines if such simplified procedures 

are applicable to PIF crimes and clarifies which are the necessary conditions. Next, it describes the 

entire procedure - from the initial proposal of diversion until the final closure of the proceedings - 

and analyses the impact of this form of resolution on the position of both the accused and the 

damaged party. It is noted that, among the positive aspects of the application of simplified 

prosecution procedures in respect to PIF crimes, the main one is the speediness of the proceedings. 

Furthermore, when it comes to diversion, the fact of not having a criminal record is beneficial for 

the reintegration of the offender into society.   

The viability of implementing restorative justice in the field of crimes against supra-

individual legal assets (of a collective or diffuse nature) is explored in Chapter 14.  Focussing on 

the Spanish legal system, Chapter 14, elaborated by Natalia Pérez Rivas, assistant professor in 

Criminal Law at the University of Santiago de Compostela, holds that the approach of the 

traditional penal system on this issue is not satisfactory, in particular when it comes to the 

protection of supra-individual interests. It expresses concern about the restrictive interpretation 

generally given to the term ‘victim’ in the field of restorative justice, in which only natural persons 

are considered as victims. On the contrary, also the community that owes the protected interest 

and the associations representing the collective interests at stake should be recognised as injured 

parties. 

The following Chapter (Chapter 15), elaborated jointly by three prominent academicians active in 

the field of restorative justice: Inma Valeije Álvarez (professor of Criminal Law at the University 

of Santiago de Compostela), Adán Nieto Martín (full professor of Criminal Law at the University 

of Castilla La Mancha) and Miriam Cugat Mauri (professor of Criminal Law at Autonomous 

University of Barcelona), offers a thorough insight on the possibilities of plea agreement as a 

restorative justice mechanism in proceedings under the jurisdiction of the EPPO. Chapter 15 seeks 

to illustrate the context in which the Law creating the EPPO in Spain (Organic Act 9/2021 

implementing Council Regulation (EU) 2017/1939 of 12 October 2017 implementing enhanced 

cooperation on the establishment of the EPPO) is framed, which contemplates the possibility of a 

plea agreement for offences of up to six years' imprisonment, thus covering practically all those 

encompassed by the PIF Directive. Although in Spain a plea agreement is primarily aimed at 

speeding up the administration of justice, it is noted that it can serve to introduce elements of 

10



restorative justice in line with the relevant supranational instruments and the acquis 

communautaire if combined with out-of-court mediation between the offender and the victim (as 

expressed by Law 4/2015 on the Standing of victims of crime). However, from a practical point 

of view, the main problem lies in the fact that the speed that is sought to be achieved with the plea 

agreement could be limited given the time needed for mediations, which explains that while the 

former is very widespread (over 60% of sentences of the criminal courts with competence for less 

serious crimes), the practice of mediation is less common, in particular with regard to economic 

crime.   

 

  6. The efficacy of prosecuting financial crimes through ADR mechanisms 

The issue of whether the prosecution of financial crime through ADR mechanisms is in line 

with the rule of law and whether harmonization in this field is conceivable is considered in Chapter 

16.  In this Chapter, Yannis Naziris, assistant professor at the University of Thessaloniki, tries to 

give an answer by drawing examples from Greek law and practice in comparison with the solutions 

adopted in the Cypriot legal system. Actually, this is a comparison between continental law 

(Greece) and common law (Cyprus) traditions. It is stressed that, even though Greece and Cyprus 

are both Southeastern European countries and are quite similar from a societal perspective, they 

have adopted a strikingly different attitude vis-à-vis ADR, at least with respect to criminal law, 

including financial offenses. The Greek legislator introduced a number of ADR mechanisms 

(culminating in the new Criminal Code and the new Code of Criminal Procedure) in order to 

achieve restorative goals amid an overburdened criminal justice system, a congested prison 

system, and societal unrest due to the financial crisis of the previous decade. The Cypriot legislator, 

for his part, tried to solve its Country’s financial problems with a different approach, by means of 

measures implemented in the context of a common law environment. Consequently, as Naziris 

illustrates, ADR in each of the two Countries could hardly be more diverging, owing to their 

different institutional histories, as well as the problems that each national legislator had to address 

in recent times. Thus, as the author concludes ‘achieving uniformity in this regard – aside from 

being necessary – could prove to be easier than what might appear at first sight’. 

As illustrated in Chapter 17, the Greek legislator has carefully constructed a novel system of 

transposing rules, which aspires to conform to EU law while preserving distinct central notions of 

the Greek criminal law. This Chapter, written by Athina Giannakoula, a member of the Teaching 
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Board National School of Judges in Greece, offers an overview on the transposition of the PIF 

Directive in the Greek legal system and discusses the logic, the structure and the basic traits of the 

Greek system, along with its advantages and weaknesses; it outlines and critically assesses a 

divergent model of national legislation associated with the functions of the EPPO. 

Next, an overview on the French legislation is offered in Chapter 18, in which Marta Positò, Ph.D. 

candidate in criminal procedural law in the University of Perugia, comments on the rules 

implementing the EPPO in France. Particular regard is payed to the Convention Judiciaire 

d’Intérêt Public that engages legal persons’ criminal liability. The Convention is indeed one of the 

leading tools in fighting against corporations involved in fiscal fraud and money laundering. So 

far, it has been very successful, in compliance with both French and European criminal policy 

goals.   

The closing contribution by Mariangela Montagna, professor of Criminal Procedure and of 

International and European Criminal Procedural law in the University of Perugia and a member of 

the DRAMP Scientific Board, looks attentively to the competence of the EPPO and the relationship 

between the EPPO and domestic jurisdictions. It draws the attention on the provision of article 40 

of the EPPO Regulation which is dedicated to “Simplified forms of criminal action”, pointing out 

that this rule is a very significant example of concurrent application of the provisions of the EPPO 

regulation and of the national laws governing the same category of acts. This final Chapter 

examines the meaning of such provision and the consequent difference between ‘restorative 

justice’ and ‘negotiated justice’, casting some doubts on the possibility that the former is applicable 

to crimes within the competence of the EPPO. It concludes by recalling the essential features of 

alternative procedures applicable in some of the States that took part in the present study. 

*** 

In conclusion, the DRAMP project’s final Conference on Restorative Justice, Mediation and 

Protection of EU Financial Interests was an overall success. Each participant offered an interesting 

perspective on alternative dispute resolution, providing in-depth examination of legal and practical 

issues. Now my hope is that the outcomes of this collective investigation can smooth the way for 

the use of swifter procedures to settle disputes and provide an ancillary instrument to the EU’s 

antifraud control system and to OLAF in the fight against financial crimes.  
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CHAPTER 2 

 

Protecting the financial interests of the EU:  

A three decades’ journey 
 

Francesco de Angelis1 
 
 
SUMMARY: 1. Introductory remarks. – 2. Towards the birth of the Corpus Juris: The 
contribution of the Associations for European Criminal Law and the Protection of Financial 
Interests of the EU in the creation of a unifying text for PIF. – 3. The first Corpus Juris. - 4.  
The Corpus Juris of 2000 (Florence version). - 5.  The debates around the Corpus Juris. - 6.  
The Green Book and the journey to the 2017 Council’s final decision. - 7. Reinforcing the 
means at the disposal of the European Public Prosecutor's Office: Unification of criminal law 
and rules of procedure. - 8. The importance of training:  A further convergence of instrument 
for the European Public Prosecutor's Office. – 9.  Alternatives to imprisonment: Another 
dimension of the European Public Prosecutor Office’s work. -  10. Concluding remarks. 
 

ABSTRACT: This first Chapter illustrates the long lasting travaux préparatoires that led to the drafting 
of the so called Corpus Juris, the pioneer text aiming to combat financial crimes in the EU. The author 
was among the protagonists of the elaboration of this text. In this chapter he recalls the initial difficulties 
faced by the European Community, then the Union in handling frauds cases to the detriment of the 
European funds due to the existing disparities in national legislations. The author stresses on the 
importance of adopting implementation measures on judicial cooperation in criminal matters and 
underlines the fundamental role played by the Associations of the European criminal law in the area of 
the protection of the EU financial interest which worked at the drafting of the Corpus Juris under de 
Angelis’ guidance. 

 
KEYWORDS: Corpus juris; PIF - protection of financial interests; EPPO; OLAF; PIF crimes  
 
 

1. Introductory remarks  
At the end of 1989, the OLAF (Office européen de lutte antifraude - PIF Anti-Fraud Office) 
had not yet been created. Each managing department in the European Commission (EC) had its 
own Unit (e.g. agriculture, social, regional funds units and so on) who dealt with the fight 
against frauds to the detriment of the Community’s budget. In my capacity of Director in the 
Directorate General for financial control, I was in charge of representing the European 

1 Lawyer, honorary General Director in the European Commission. 
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Commission before the European Parliament and I was trying to coordinate these Units. The 
Parliament was very critical to the way in which the Commission was dealing with the fight 
against frauds. The newspapers were also full of criticism toward the European Institutions in 
this respect. Indeed, there was no global strategy either at level of the Member States 
responsible for the management of the funds on their own territory, or at the European level. 
The Commission had no in-depth vision on the different aspects relating the phenomenon 
“financial crimes”. 
 In November 1989 the Directorate General for Financial Control decided to organize a major 
three-days seminar in Brussels in order to shed new light. The seminar gathered more than two 
hundred representatives of the Member States concerned with the management and control of 
Community funds, as well as several representatives of the national and European judiciary, of 
the Academy and of the European institutions.  
At the same time, I organized some training initiatives for national judges in the field of criminal 
protection of the financial interests of the European Community notwithstanding the general 
opinion within the Commission that training of national judges was under the responsibility of 
the Member States and not of the Commission. Such training initiatives were dictated by the 
alarming situation I discovered during my on the spot controls on the territory of the Member 
States. I had found out that the application of Community law in the field of protecting the EC 
financial interests faced significant obstacles, not only at the level of the national administration 
responsible for funds management and control, but also - and above all -  at that of judicial 
authorities.   
It was clear that the handling of fraud cases to the detriment of Community funds was not 
considered a priority for national public prosecutors. The reasons given were related to the 
complexity of the EU legislation, the lack of technical assistance from national departments 
responsible for the management and control of European funds, and the difficulty in 
cooperating with their counterparts in other Member States in the event of transnational frauds. 
Brussels was seen as a very vague concept... European money was considered as ‘res nullius’  
and not - as it should have – as  ‘res omnium’. 
Thus, national prosecutors did not give the same level of priority to the protection of the 
Community’s public interests when the damage was related to national public funds. The 
enormous difficulty of investigating cases of Community fraud, the low level of public interest, 
the excessive time required to process fraudulent cases and the scarce likelihood of carrying 
them to term, led to a very low conviction rate.  
It was evident that the protection of the European budget - the common heritage of the citizen 
of the European Community - required a more effective response that could take into account 
the very specific characteristics of the financial crimes affecting the European finances. The 
characteristics emerged from files relating to important cases of fraud, in which the techniques 
used and the complexity of the schemes put in place revealed the involvement of criminal 
organizations. 
The heterogeneity of national legislations and administrative practices, as well as the 
shortcomings of existing transnational cooperation instruments, were the major obstacles to 
combating such organized crime at the multi-country level. The opening of physical borders 
could be perilous if the legal boundaries persisted. On the one hand, the disappearance of border 
controls reduced the possibility for the competent national authorities to detect the criminals 
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when they crossed the border. On the other hand, the maintenance of the dogma of the 
territoriality principle in criminal law perpetuated legal boundaries. This situation prevented 
the authorities of a Member State from prosecuting individuals who committed an offence on 
its own territory and took refuge in another State unless resorting to a complex extradition 
procedure. 
The European Institutions had been working for several years to develop a system of sanctions, 
in collaboration with the Member States. However, the solutions envisaged appeared 
unsatisfactory. Among them, the use of the so-called 'assimilation' principle which with respect 
to the Community’s finances had been enshrined in Article 209 A of the Maastricht Treaty, 
after a ruling of the European Court of Justice. According to such ruling, the application of 
national criminal sanctions to offences under Community law was extended. However, this 
approach would not guarantee effective repression, since it could not overcome the obstacle 
arising from the extreme heterogeneity of sanctions provided by the different legal systems.  
Such a finding also raised skepticism about the implementation of the various instruments 
adopted, which were intended, in whole or in part, to promote cooperation between Member 
States.  
These were certainly legal acts that made progress in relation to the previous situation of 
administrative and judicial cooperation, thus showing an effort by Member States to achieve 
enhanced judicial cooperation. However, these were acts adopted under [ texts of] the third 
pillar which required ratification by all Member States in order to enter into force, like the texts 
previously adopted in the framework of European political cooperation. Thus, the effectiveness 
of the enforcement action was not guaranteed. The idea of a jurisdiction extended to the whole 
territory of the Community was not reflected in these legal acts. This meant that, in the field of 
judicial cooperation the outdated and inadequate instrument of the international rogatory 
commission remained sovereign.  
It was therefore necessary to recognize that the existing differences between national legal 
orders was an almost insurmountable obstacle to interstate cooperation dealing with the new 
situation of an integrated economic area. National judges could only oppose a wall of paper to 
the growing crime rate. Criminals could take advantage from the disappearance of physical 
borders and benefit from the retention of the legal ones, which could ensure them some 
immunity. 
The truly effective solution was to mark a transition from the concept of assimilation and 
harmonization of national laws to the concept of unification of the law, leading to the creation 
of a single European judicial area, the only outcome consistent with the integration process. It 
was not a question of ignoring national diversity, but of overcoming differences when they 
prevented effective collaboration.  
In sum, this was my objective as responsible for controlling the European funds, although at 
that time the atmosphere in the Commission was rather gloomy towards criminal law. The 
Commission had stated in several occasions that criminal law was not its responsibility and that 
the competent services in the Commission were against any initiative in the criminal area 
concerning the PIF sector (protection des intérêts financiers). An example was given by the 
fact that, after an in depth comparative study on the PIF in all the Member States, the 
Commission adopted a draft convention instead of a directive as it was proposed by OLAF and 
my Directorate. 
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2. Towards the birth of the Corpus Juris: The contribution of the Associations for 
European Criminal Law and the Protection of Financial Interests of the EU in the 
creation of a unifying text   
Under these circumstances, I was convinced that instead of proceeding slowly, step by step, an 
ambitious proposal had to be put on the table to hold a real global debate on matters related to 
European criminal law. Thus, I launched the idea of carrying out a proper study on the topic 
which will become known as the ‘Corpus Juris’. 
The Corpus Juris was elaborated thanks to the activities undertaken by the European 
Associations for the protection of the financial interests of the European Union. The network 
was created in November 1989 after the above mentioned three-days seminar held in Brussels. 
The Associations established a network extended throughout the European Community. It 
included also representatives of the judiciary, law enforcement bodies, customs, financial 
ministries, internal and external control bodies, economic police, defense lawyers, academics 
and other legal professionals. The Associations quickly issued a quarterly newsletter named 
Agon, a name evocative of «commitment", "fight", "total involvement" in the apprehension of 
a phenomenon affecting financial law (but also criminal, civil, administrative, material and 
procedural law), politics, domestic and European institutions as well as public opinion and 
media. Agon was conceived as a space for exchange of information and a link between the 
Associations. In 2009, Agon was replaced by EUCRIM, a publication edited by the Max Planck 
Institute of Fribourg (Germany) highly valued in the academic and institutional world of both 
the Member States and the Union. 
The dynamism of the Associations and the pace of their constitution in the Member States and 
also in (then) candidate countries were proof of the great interest generated by this new form 
of integration between different professionals in the evolutionary process leading to the Europe 
of security and justice.  
In 1994, the Presidents of the European Associations for the Protection of the Financial Interests 
of the European Union Through Criminal Law met, on my initiative, at the University of Urbino 
(Italy) to celebrate, in a solemn ceremony, the awarding of the laurea honoris causa in Political 
Science to Mrs. Diemut Theato, Chair of the European Parliament's Committee on Budgetary 
Control. Mrs. Theato had made a remarkable contribution to the promotion of European 
criminal law in the field of PIF and continued to be very supportive of the initiatives of the 
Associations. Through her regular presence at seminars, she injected impetus and 
encouragement that were crucial to become successful. 
I decided to seize this occasion to submit to the Presidents of the Associations the idea of a 
study for a unified European legal area which could be undertaken under my aegis and with the 
support of the European Parliament. After months of intense debates within a group of experts2, 
Ms. Mireille Delmas-Marty, professor at the Sorbonne University, wrote the final report. It was 

2 The group consisted of Enrique Bacigalupo (Professor at the University of Madrid), Giovanni Grasso (Professor 
at the University of Catania), Klaus Tiedemann (Professor at the University of Freiburg-In-Breisgrau), Nils 
Jareborg (Professor at Uppsala University), Dionysios Spinellis (Professor at the University of Athens), Christine 
Van den Wyngaert (Professor at the University of Antwerp), Mireille Delmas-Marty (Professor at University 
Pantheon-Sorbonne) and John Spencer (Professor at the University of Cambridge). 
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named "Corpus Juris introducing penal provisions for the purpose of the financial interests of 
the European Union". The report summarized the proposals drawn up by a panel of experts on 
"substantive law," "jurisdictional and extra-territoriality rules" and "procedure and evidence”. 
Drawn from the guiding principles enshrined in the common legal tradition of the Member 
States, the proposals contained in the Corpus Juris are designed to ensure, in a largely unified 
space, a fairer, simpler and more effective protection of the European budget. 
At that time, the group of experts had to face a very complex debate on whether to choose the 
method of harmonization or that of unification of national laws, the method of assimilation 
having been ruled out at the outset as it could not achieve the effective protection of Community 
interests. 
It goes without saying that I have stubbornly pushed towards unification, because 
harmonization could not guarantee a homogeneous protection of European finances due to the 
excessive margin of discretion left to national legislators when transposing Community acts 
into domestic legal orders. The experts involved in this project had different legal backgrounds. 
However, they were able to propose, without too much tension between them, the text of the 
provisions on common offences and on sanctions, as well as of common general principles 
related to the fundamental principles of criminal law in force in the Member States. Discussions 
were indeed very intense when it came to developing the proposals for the procedural part. A 
great capacity of imagination was needed to design instruments suitable to create a single legal 
space which could allow the public prosecutor responsible for the investigation to move freely 
throughout Europe. In order to achieve this goal, the categories of conventional 
intergovernmental cooperation had to be abandoned. The proposed solution stroked the right 
balance between the idea of the creation of a new European authority leading the investigation 
and the appointment of national authorities to prosecute criminal offences to the detriment of 
European financial interests.  
 
 

3. The first Corpus Juris  
The Corpus Juris consists of two parts that follow the traditional distinction between 
substantive criminal law (Articles from 1 to 17) and criminal procedure (Articles from 18 to 
35). With regard to substantive law, the proposals are based on three fundamental principles: 
the principle of legality of crimes and penalties, the principle of guilt and the principle of 
proportionality. The finding of disparities between Member States with regard to financial 
offensive behaviors has led experts to consider the elaboration of a common, specific definition 
of the most frequent offences.  
In respect to some of these offences, the proposals contained in the Corpus Juris are based on 
the European documents already adopted in this area, whereas with regard to other offences the 
text represents a considerable step forward because it proposes, for the first time, a genuine 
common specific definition.  
The most innovative proposals came out of the procedural part of the Corpus Juris. Here we 
find the fundamental proposition that "for the need for the search, prosecution, judgment and 
execution of convictions, all the territories of the Member States of the Union constitute a single 
judicial space".  
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The second most innovative element is the proposal to create a European Public Prosecutor's 
Office (EPPO) independent of national authorities and of European bodies that has jurisdiction 
over the whole of Europe. According to the group of experts, it should consist of a light structure 
where the bulk of the activities would be carried out by itinerant prosecutors, the delegated 
European prosecutors that are appointed by each Member State among its own national 
prosecutors.  
According to the Corpus Juris the European Prosecutor can move from one Member State to 
another, while the European General Public Prosecutor is based in Brussels from where he or 
she coordinates investigation. The effectiveness of this Office would also be guaranteed by the 
principle of indivisibility and solidarity, and by an obligation of assistance imposed upon all 
national prosecutors with regard to the members of the same prosecutor's office. It is the 
principle of legality of prosecutions, with some mitigation that is supposed to characterize the 
activity of the European Prosecutor who is obliged to exercise public action when one of the 
offences provided for by the Corpus Juris draft text is committed. 
The Corpus Juris also sets out a number of principles regarding the conduct of the criminal 
proceedings. With regard to the preparatory phase of the judgment, it essentially proposes a 
synthesis between inquisitorial and adversarial traditions, since it combines the element of the 
monopoly of the public authority for investigations and prosecutions, typical of the inquisitorial 
tradition, and the strengthening of the judicial guarantee, inherent in the adversarial model. It 
is thereby proposed to create a "European Preliminary Chamber", a formula directly inspired 
by the Statute of the International Criminal Court according to which the Chamber is 
responsible for authorizing all acts that may infringe on the individual freedoms of witnesses 
or accused after controlling their legality and regularity, and for the respect of the principles of 
necessity and proportionality. This proposal, which concerns the preparatory phase, becomes 
all the more interesting when one considers that it is with regard to the pre-trial phase that the 
greatest disparities between national legal orders have always been noted.  
Important and innovative proposals are also those made with respect to the various means of 
evidence. This is a subject that requires common minimum rules, as the existing extreme 
heterogeneity can lead to significant disparities between litigants. Thus, while specifying that 
the proposed rules do not exclude the admissibility of other forms of evidence, in accordance 
with the law of the state in which the case is being tried, the admissibility of the audiovisual 
relay hearing of witnesses in another Member State in addition to direct testimony, and the 
drafting of European hearing minutes guaranteeing that the hearing is made before a judge and 
in the presence of the defense and that the operation is video-recorded is also considered.  
With regard to the trial phase, it is envisaged that it will take place according to the national 
rules of the State of jurisdiction, whereas the European Public Prosecutor's Office exercises 
public action to ensure the continuity of the procedure and the equal treatment of persons 
prosecuted despite differences in national judicial procedures. 
An important proposal is that concerning the intervention of the Court of Justice of the EU, 
whose jurisdiction is established both with regard to the interpretation of the text provisions 
and the resolution of any dispute concerning their application and also the resolution of 
jurisdictional conflicts that might arise with regard to the European Public Prosecutor's Office. 
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4.  The Corpus Juris of 2000 (Florence version)  
Following the remarks of many European criminal lawyers claiming that the Corpus Juris 
proposals would require very deep reforms of national constitutions, penal codes and codes of 
criminal procedure, as well as rules relating to the judicial organization, a new study on the 
matter was launched by the Commission with the support of the European Parliament. It is 
known as the "Follow-up of Corpus Juris".  It is linked to the situation of national law in terms 
of the need for implementation and feasibility conditions, in accordance with the Treaty and 
the objective to achieve an effective, deterrent and proportionate protection of the Community’s 
financial interests. 
Consequently, in 2000 the proposals contained in the Corpus Juris were discussed in depth 
during a meeting of researchers, representatives of the European Legal Associations for the 
Protection of the Financial Interests of the European Communities and representatives of the 
Defense Rights Group, formed by the Commission's competent services held at the headquarters 
of the University of Florence. 
The 2000 version of the Corpus Juris is a follow-up to the 1997 draft. The final document 
consists of four volumes and a summary report which has made a number of adaptations of the 
provisions in the Corpus Juris 1997, on the basis of a critical evaluation of the previous version, 
both in its internal coherence and in its external relevance. The new version explains, 
complements and modifies the previous one but the original structure of thirty-five articles 
remained unchanged.  
 
 
5.  The debates around the Corpus Juris 
At experts’ conferences, in the media and political circles both within Member States and at the 
European level, great attention was paid to the proposals contained in the Corpus Juris. The 
Corpus Juris has certainly fulfilled a function: to carry out a public debate on the role of 
criminal law and criminal procedure vis-à-vis European integration. In the debate, some 
questions arose: What are the European interests deserving criminal protection and how can 
this protection be organized so that its effectiveness is guaranteed in the European area? Is it 
necessary to adopt a project that is so upsetting national traditions and seems to run counter to 
a modern policy of prevention and decriminalization? Is the Corpus Juris project feasible, 
knowing the diversity of criminal and procedural laws making it impossible to harmonize such 
laws, let alone unifying them? 
For several years, the Corpus Juris and in particular the configuration of a European Public 
Prosecutor's Office it envisaged, had been the object of discussion within the European 
Parliament, in national parliaments, governments and universities. It attracted great interest 
from academics in Latin America and China too. Researchers from Central and Eastern 
European Candidate Countries translated it into their languages and used it to promote domestic 
legal reforms before they joined the European Union.   
 
 
6.  The Green Book and the journey to the 2017 Council’s final decision  
In December 2001, the European Commission, on OLAF initiative, made an important step 
towards the creation of the European Public Prosecutor's Office with the publication of the 
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Green Paper on the criminal protection of the financial interests of the European Union and 
the creation of the European Prosecutor. The Green Paper seeks practical solutions for the 
implementation of the European Prosecutor's ambitious and innovative project. In the Green 
Paper the Commission notes that the authors of the Corpus Juris have proposed a high level of 
harmonization of substantive criminal law. It considers that harmonization must be 
proportionate to the specific objectives of protecting the Union's financial interests. Thus, it 
restricts the debate to the minimum requirements needed by the European Public Prosecutor's 
Office to operate effectively. 
After the European Council rejected the idea of inserting the concept of a European Prosecutor 
into the Treaty of Nice, the 2007 Lisbon reform provided the legal basis for it. According to 
Article 86 of the Treaty on the Functioning of the European Union (Lisbon Treaty), the Council 
can establish unanimously, after the approval of the European Parliament, the European Public 
Prosecutor's Office from Eurojust. Article 86 provides for the possibility that a group of at least 
nine Member States can seek a Council decision on the creation of a European Public 
Prosecutor's Office if the wish to establish enhanced cooperation. 
Notwithstanding the controversial opinions among Member States on the need for a European 
Prosecutor after the Lisbon Treaty entered into force, the Commission continued to support the 
project. Under the aegis of OLAF and the Directorate General ‘Justice’, it carried out further 
preparatory work, such as experts’ meetings, web consultations and scientific research. Then, 
in July 2013, the Commission presented its proposal for a Regulation for the establishment of 
a European Prosecutor. In the proposal the EPPO is designed in the form of an EU body with 
jurisdiction to direct, coordinate and supervise criminal investigations and to prosecute the 
accused before national courts in accordance with a common prosecution policy in the Member 
States.   
It should be kept in mind that the establishment of a European Public Prosecutor's Office has 
not received the agreement of all Member States. In addition to Denmark, Ireland and the 
United Kingdom, which enjoy a special regime in the area of freedom, security and justice, 
Sweden, Poland and Hungary have not joined the EPPO enhanced cooperation. Similarly, the 
Parliaments of twelve Member States have expressed their perplexities by triggering the 
"yellow card" procedure with regard to the Commission's proposal. In essence, the most 
important objections are related to the respect for the principle of proportionality enshrined in 
art. 5 TEU. 
The text finally adopted by Council in Regulation 2017/1939 (the so called ‘EPPO Regulation') 
is far from the Commission's proposal. The monocratic model proposed by the Commission 
has been transformed into a highly articulated structure. I cannot help but note that the EU 
legislator was inspired by the concern that the legal systems and traditions of Member States 
were represented in the European Public Prosecutor's Office. States’ intention was to keep the 
European Public Prosecutor's Office under the State’s strict supervision and the exercise of 
national jurisdiction under their control. Therefore, the operational investigation process falls 
under the competence of the national authorities but the concept of a European Public 
Prosecutor's Office operating on the European territory is safeguarded, although it is now 
associated with a complex operational mechanism.  
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6. Are there new competences for the European Public Prosecutor's Office?  
The question that arises is whether or not the creation of the European Public Prosecutor's 
Office exceeds what it’s necessary to achieve the objectives of the Treaties, and whether or not 
its scope of action remains confined to the protection of the EU budget. The respect for the 
principle of proportionality could be questioned, considering that what was created is a complex 
and expensive mechanism which is far from the linearity of the structure envisaged in the 
Corpus Juris and from the sobriety of the original Commission's proposal. The allocation of 
new responsibilities therefore appears essential to corroborate the raison d'être of this new 
body.  
This can be done in analogy with what has happened in the field of the protection of European 
environmental law. In this regard, it is significant to note that, since 2005, the consolidation of 
the European Union's criminal policy has taken place mainly with regard to environmental 
matters. European environmental law represents an imposing body of law and an extraordinary 
laboratory for European integration. Designed in the absence of a specific legal basis, the 
intervention of the European institutions on this matter covers almost the entire legal space. Its 
result is a large, complex and engaging legislation. The concept of environment refers to the 
entire spectrum of natural and artificial elements that surround life. Environmental law 
encompasses all pieces of legislation aimed to combat air pollution, waste proliferation, water 
pollution and climate change. It contributes to the protection of biodiversity. European 
legislation supports environmental democracy and the sharing of responsibilities in the event 
of damage. Even though at the beginning there may have been an anthropocentric vision, today 
Nature itself is the object of protection by EU law. EU law on this topic consists of more than 
700 legislative, sectoral and cross-cutting acts. It interacts with national and international law. 
The rules enacted by the Union push international standards forward. 
As it happens for PIF crimes, also environmental crimes are punished by national laws. Inspired 
by the Court of Justice's case law, the 2008/99/EC Directive on the protection of the 
environment by criminal law aims to achieve harmonization of national criminal laws. Like in 
the field of PIF, also in this area the European legislator has limited himself to a minimalist 
intervention. Environmental crimes are normally serious offences and are very often cross-
border crimes perpetrated by criminal networks operating across the borders of the 27 Member 
States’ territories, in which the legal and operational instruments vary from one to the other. 
Europol and Eurojust have limited operational powers and there is no body such as OLAF (the 
PIF Anti-Fraud Office) with the authority to act in this area. Like in the field of PIF, the fight 
against environmental delinquency does not seem to be a priority for national judicial 
authorities: crimes against Nature appear to be victimless. 
The time has now come to launch a debate for expanding the powers of the European Public 
Prosecutor's Office to protect also the environment in the European Union’s territory. The 
environment, like the budget, can be considered as a 'European good'. No doubt environmental 
crimes would be likened to the crimes listed in article 83 of the TFEU.  
 Indeed, there is consensus within the relevant circles that environmental crimes should be 
considered among the sectors to be promoted in the context of a future extension of the powers 
of the European Public Prosecutor's Office, both because of their nature and of the importance 
of environmental protection in the EU policies. The European Court of Justice considers the 
environment to be a matter of general interest to the European Union, an essential objective of 
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the European order. In addition, academics believe that, in concrete cases, when an 
environmental crime is linked to a PIF crime, the European Public Prosecutor's Office has 
already jurisdiction to investigate, prosecute and bring to trial the accused of such crimes. This 
could be linked to the ongoing debate within the United Nations opened by the civil society’s 
initiative in Europe and around the world on the codification of the crime of ecocide. This 
concept refers to the destructive impact of humanity on its natural environment and the massive 
damage to ecosystems. The objective is to add the crime of ecocide to those already included 
in the Rome Statute, thus allowing the International Criminal Court to initiate prosecutions.  
 
 
 
7. Reinforcing the means at the disposal of the European Public Prosecutor's Office: 
Unification of criminal law and rules of procedure   
The European Public Prosecutor's Office forms an important component of the current legal 
architecture for the protection of the financial interests of the European Union. 
The European Public Prosecutor's Office is established at both central and decentralized levels. 
Its structure includes the European Prosecutor General and a European Prosecutor by Member 
State, forming the College of Public Prosecutor's Office, organized into permanent chambers 
and working at the headquarters, located in Luxembourg. The central office leads and 
supervises the delegated European prosecutors operating in those Member States participating 
in the enhanced cooperation. It will investigate, prosecute and bring to trial cases before the 
relevant national courts. 
The European Public Prosecutor's Office's ‘ratio materiae’ or material jurisdiction is defined 
by the European Parliament and Council Directive (EU) 2017/1371 on the fight against fraud 
affecting the Union's financial interests by criminal law (PIF Directive), as implemented by 
national legislation.  
It encompasses criminal offences of fraud affecting the EU's financial interests relating to 
procurement and non-procurement-related expenditure, non-VAT revenues, revenues from 
VAT's own resources, money laundering, passive and active corruption, embezzlement. Also 
corporations may be held responsible for the aforementioned criminal offences. The applicable 
penalties go as far as imprisonment for individuals and the permanent closure of a facility for 
corporations. Freezing and forfeiture of property is also defined. The PIF Directive also 
includes rules on the establishment of the competent court and a statute of limitations for 
criminal offences.  
At first glance, the European Public Prosecutor's Office seems to be an appropriate response to 
the problems of fragmentation and heterogeneity of the European legal and judicial areas. 
However, the hybrid architecture of the Public Prosecutor's Office (the Prosecutor General, the 
College of European Prosecutors, the Permanent Chambers, the Delegated European 
Prosecutors) is likely to make this operation quite complex, since the distribution of functions 
among the various actors that basically apply their own respective national laws may represent 
a real challenge to the quality and speed of the proceedings for PIF crimes. Thus, it is essential 
to consider some "convergence instruments" for the EPPO.  
The stated aim of the PIF Directive is to bring the criminal laws of the Member States closer to 
one another by complementing the protection of the Union's financial interests against the most 
serious types of fraud-related acts, offered by administrative and civil laws, while avoiding 
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inconsistencies in and between these legal areas. However, this objective of the PIF Directive 
as implemented by national legislation, combined with the inaccuracies and vagueness of 
certain provisions, will not significantly improve the coherence of the legal environment in 
which the Public Prosecutor's Office will have to work. Because of the large margin left to 
Member States to to devise their own laws, the way in which the transposition of the Directive 
has been carried out could seriously undermine the effectiveness of the Prosecutor's Office's 
action. 
The harmonization advocated by the PIF Directive is not sufficient. Of course, there are some 
elements of confluence between national laws, but significant disparities remain. Only a unified 
normative text could overcome them. This can be achieved only by means of a European 
regulation (for only a regulation can achieve the desired objective). Within the framework of 
unified substantial provisions, the European Public Prosecutor's Office will then be able to 
operate more effectively. Full unification will, by definition, ensure equivalent protection 
across the Union. This is required by the Treaty. In addition, as far as the actors of the trial are 
concerned, unification will provide greater certainty [assurance]sì as to the applicable law and 
avoid inequalities among economic operators as well as the risk of forum shopping.  
In other areas of EU Law where directives have been used, studies have shown that significant 
differences remain between national legislation after transposition. Several national legislators 
have seriously weakened the requirements of the directives, thereby undermining the clarity 
and the possibility of the application of equal sanctions in the European legal area. Moreover, 
the conclusions of these studies highlighted that the obligation upon Member States to establish 
effective, proportionate and deterrent sanctions when implementing the European directives is 
difficult to fulfill [assess]. It is therefore clear that national sanctions systems are in deficit in 
relation to the need for a genuine response to transnational crime. 
It seems that in the field of PIF the instrument of the European regulation is the only one capable 
of enabling the effective and uniform application of sanctions in the Member States. The time 
has come for the representatives of the States involved and for the Commission to show courage 
and ambition to adopt legal instruments that guarantee their useful effect. Minimalist solutions 
dictated by a misinterpretation of the concept of "national identity" led to a waste of time and 
energy at the expense of the effectiveness of the European action. 
A regulation providing a unifying legislative instrument can find its legal basis, individually or 
jointly, in Articles 83, 86(3), 325 and even 82(1) TFEU, when dealing with criminal judicial 
cooperation necessary for the European Public Prosecutor's Office.  
Under the EPPO Regulations, investigative acts are based on national law. In cross-border 
cases, the European Delegated Prosecutor will have to ask his counterpart in the respective 
Member State to conduct the necessary investigations based on his own domestic rules of 
procedure. The question thus arises as to whether the EPPO will be a real added value if it is 
obliged to carry out its functions in such an articulate environment. 
It is therefore appropriate to refer to the proposal concerning a ‘European model rule’s 
applicable to investigations by the European Public Prosecutor's Office, the model rules written 
by a group of academics under the responsibility of the University of Luxembourg. The 
procedural standards they propose provide a synthesis of the various legal traditions of the 
Member States. They may be taken into consideration for the elaboration of a draft proposal to 
unify the criminal procedure specifically applicable to the European Public Prosecutor's Office. 
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These model rules already represent a self-sustaining system of vertical integration of criminal 
justice, a process to be fostered when, as in this case, it offers added value. Once again, it is a 
question of overstepping false national identity concepts in order to avoid wasting financial and 
human resources by prioritizing the effectiveness of the action. 
 
 
8.  The importance of training:  A further convergence of instrument for the European 
Public Prosecutor's Office 
Since the Lisbon Treaty the concept that judicial cooperation in criminal matters in the Union 
is based on the mutual recognition of judicial judgments and decisions has gained a 
constitutional status. 
In the 2004 Hague Program the European Council notes that for the principle of recognition to 
become effective, mutual trust must be strengthened. In turn, the Stockholm's five-year program 
adopted in 2009 clearly states that "ensuring mutual trust and seeking new ways to achieve it, 
as well as mutual understanding of the various systems in the Member States, represent the 
most important challenges in the future." 
The European institutions recognize that adequate training for judges, prosecutors and judicial 
staff on a common European basis plays an essential role in promoting and consolidating 
mutual recognition, a key element in building a genuine area of freedom, security and justice. 
The promotion of a European legal culture is considered fundamental.  
Unfortunately, in Europe legal culture is dominated by the principle that national law is the 
basis of legal training. Academic curricula consider the specific elements of national criminal 
doctrine sacred and show pride in using legal concepts based exclusively on national law. This 
shows the permanence of a strong national feeling.  
The narrowness of legal training in Europe is compounded by the emphasis on typically 
national subtle dogmas and doctrinal distinctions, while comparative law, European law and 
international law are generally relegated to the level of marginal introductory courses or 
specialized seminars. 
Thus, European lawyers are trained primarily within the framework of doctrines and conceptual 
schemes specific to the laws of their own country. Europe has as many legal sciences as national 
legal systems. University studies are characterized by an unknown narrowness in other areas of 
higher education. The current studiorum curricula tend to promote an attitude on the part of 
young lawyers who are fundamentally suspicious of other national systems and the European 
legal order. Later on, mutual understanding and trust between the operators called to act in 
Europe, especially in the field of criminal cooperation which will require grueling efforts.  
It is time to draw up study plans that present national law in the context of existing legal 
concepts in the laws of European nations, i.e. on the basis of principles and legal institutes that 
these nations have in common.  
As a matter of fact, a 'jus commune' as a combination of Roman and Canon law existed in 
Europe until the codification movement of the late 18th Century. This common law was a legal 
reality, a true common normative system that sealed the legal unity of Europe. It had a unified 
and unitary fabric, a common vocabulary and a system of shared ideas, which made every jurist 
feel everywhere in his homeland. 
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European legal science was a unified intellectual world covering the use of the same legal 
language, the same legal approach, the same educational tradition, so that university-trained 
academics could teach at universities in other countries. 
Today, it could be easier to establish a European cultural base in the conscience of lawyers if 
studies that law students begin in their first and second years were integrated with transnational 
and European subjects-matters. Young European lawyers would first understand what is 
common across Europe and then continue with the study of the peculiarities of national law. 
Students would thus become aware of the European legal culture developed over the centuries 
as the results of reciprocal influences. 
Among criminal law practitioners, there is an urgent need to act. A European legal training 
program based on the foundations outlined above is therefore urgently needed, particularly in 
the area of legal protection of the Union's financial interests.  
The development of such a training scheme can be based on research already carried out in 
criminal law, such as those carried out within the framework of the Corpus Juris, the 
preparation of the Commission's proposal for the creation of the European Prosecutor and other 
research carried out by European and national institutes of European criminal law in recent 
decades.  
The aim is to extrapolate the most relevant common aspects of national legal orders concerning 
the general and special parts of material and procedural criminal law, in conjunction with the 
existing texts of European criminal law, with a view to establishing a core of principles and 
rules common to the Member States of Europe. A documentation with a common legal literature 
is to be developed.  
If criminal law actors in the Member States were trained within the framework of the concepts 
developed above and not on the basis of traditional training schemes, mutual understanding 
would be greatly facilitated, despite the so-called great differences in national systems in their 
historical developments, structure of concepts and operational style of national institutions. The 
principle of subsidiarity would also be fully respected, since only national and European law in 
force would be taught.  
It is a question of shaping the mentality of legal practitioners by changing their way of thinking 
through the development of a genuine legal culture based on the background that Member 
States have in common, thanks to European legal texts, the jurisprudence of the European 
Courts and long-standing traditions. This will go a long way to creating the necessary conditions 
for the European Public Prosecutor's Office to act as a collegial structure within the framework 
of a global and unitary vision of the European legal environment. 
 
 
9. Alternatives to imprisonment: Another dimension of the European Public Prosecutor 
Office’s work  
A particular aspect of the competence of the European Public Prosecutor's Office concerns the 
alternative measures to prosecution.  
Recital of 82 of the EPPO Regulation notes that: "National legal systems provide for various 
types of simplified prosecution procedures, which may or may not include involvement of a 
court, for example in the form of transactions with the suspect or the accused person. If such 
procedures exist, the European Delegated Prosecutor should have the power to apply them 
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under the conditions provided for in national law and in the situations provided for by this 
Regulation. Those situations should include cases where the final damage of the offense, after 
possible recovery of an amount corresponding to such damage, is not significant. Considering 
the interest of a coherent and effective prosecution policy of the EPPO, the competent 
Permanent Chamber should always be called upon to give its consent to the use of these 
procedures. When the simplified procedure has been successfully applied, the case should be 
finally disposed of."  Article 40 of the same Regulation is the provision implementing this 
recital. 
EU policies in the area of alternative modes of conflict resolution and mediation go back to a 
number of years. In 1999, in order to facilitate access to justice, the Tampere European Council 
called for the creation of an alternative out-of-court dispute resolution procedure in the Member 
States. In response to this demand, the Green Paper on Alternative Ways of Resolving Civil 
and Commercial Disputes was adopted by the European Commission in 2002, following 
extensive stakeholder consultation on how best to promote them. 
Indeed, alternative ways of resolving disputes in criminal matters, particularly mediation, are a 
relatively new area in European legal systems. The concept of restorative justice is based on 
the idea of remedying the victim's injury when the victim and the suspect are involved in 
decision-making, often with an impartial third party. The parties may seek mediation during 
the prosecution phase, before starting the trial, and during the trial. 
Mediation has proven its effectiveness as well as other means of conflict resolution 
(negotiation, conciliation, arbitration, etc...). It is recognized that mediation offers a flexible 
and self-determined approach. It is able to relieve judges of the stifling burden of resolving the 
multiple and complex cases with which they enter the courtroom. 
Negotiated justice, in its various forms, is transforming the traditional categories of criminal 
law. The divide between public and private law tends to fade. Traditionally regarded as a summa 
divisio, this radical divide, that is based on the consideration that criminal law concerns the 
state by definition, is called into question by the development of contemporary law where 
private and public interests for the punishment of wrongdoing overlap. The right to punish must 
be asserted as a means of linking the will of the individual to the well-being of society rather 
than imprison the culprit.  
The criminal law model perceived as an authoritarian and unilateral intervention in the defense 
of social values is gradually giving way to a model which is more based on reparation for the 
damage caused. 
As a result of the use of negotiated procedures, the pure model of the judge seeking the truth, 
determining liability and sentencing following an adversarial and public debate on the 
substance of the case has been eroded. On the other hand, crimes committed in the economic 
and financial field are more effectively combated by imposing sanctions that strike the res 
rather than the person. Hitting the property or the professional life of the offender can be more 
effective and punitive than a detention measure. Under the EPPO Regulation, the decision to 
use alternative modes of conflict resolution is on the Permanent Chamber.  
Therefore, it is to be welcomed the fact that Parliament asked the Commission to assess the 
need to develop European quality standards to be made available to mediation services, 
particularly in the form of minimum standards for coherence, while taking into account the 
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fundamental right to appeal to justice as well as national differences in the culture of mediation, 
as a way to further promote its use. 
 
 
10. Concluding remarks 
In the EU Justice Agenda for 2020 - Strengthening Trust, Mobility and Growth within the 
Union (COM (2014) 144) it is stated that, in order to facilitate the resolution of disputes in the 
European Union, the Commission calls on Member States to promote other types of non-
judicial solutions that can offer an effective and less costly contribution to dispute resolution, 
such as mediation. The Commission states that it will continue to co-finance mediation-related 
projects through its "Justice Program " (COM (2016) 542 final). It is prepared to provide 
funding for the development of European-wide projects, focused on quality standards, for 
mediation services. 
It is particularly important to refer to the debates on the role of alternative sanctions to prison 
in the criminal policy of States. This topic was discussed at the meeting of the Ministers of 
Justice of 19 July 2019 in Helsinki. Ministers considered that a political agreement on this issue 
would provide at least a partial solution to the problem of prison overcrowding which affects 
mutual trust and undermines judicial cooperation between member states. The Council took 
note of the alternative measures already in place but observes that there are significant gaps 
which need to be filled. Hence, an operational solution remains to be found in cooperation with 
the Council of Europe and other organizations. 
It is therefore up to all those who may be concerned to undertake any useful initiative to make 
available to the prosecutors of the European Prosecutor's Office an overview of alternative 
measures to prosecution, in particular mediation in criminal cases. It would be desirable to 
elaborate proposals establishing a set of European rules reflecting standards and experiences 
common to the legal orders of the Member States. 
Indeed, the present Conference which takes place in the framework of the DRAMP Project led 
by the Law Department of Perugia University represents a good opportunity. It aims to 
“enhance legal and judicial cooperation between EU Member States in cases relevant to the 
newly established European Public Prosecutor Office, particularly crimes against the EU 
financial interests”. The DRAMP Project’s core action is to collate information relating to the 
national rules and procedures in force in each EU Member State on alternative dispute 
settlement and diversion applicable in cases of fraud offences and to assess their compatibility 
with the principles of restorative justice and EU law”. 
We are grateful to the Law Department of the University of Perugia for such a valuable 
initiative. 
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CHAPTER 3  
 
 

The protection of the Union’s financial interests:  

A retrospective in perspective (and a comparative overview) 
 

Alfredo Rizzo 
 
 
SUMMARY: 1. The characters of the Union’s competence in the area of criminal law. – 2. Criminalizing 
the protection of the Union’s financial interests – 3. Are member states willing to criminalize the 
protection of the Union’s financial interests? – 4. A brief conclusion.   
 

ABSTRACT: Following allocations of own resources to the European Community, the progressive attainment of 
a full Union’s competence for the protection of such resources has, a bit surprisingly, met some opposition on 

the national governments’ side. This has been proved so even recently, considering that the Directive on the 

fight against fraud to the Union’s Financial interests by means of criminal law has been adopted under art. 83 

TFEU, i.e. under the competence of the Union on criminal law matters, and not on the basis of the more specific 
treaty’s provision devoted to the topic of financial interests protection, namely art. 325 TFEU. Indeed, the 
pursuit of EU law objectives by means of national coercive measures with a criminal law character is a matter 
for a long-standing debate also according to the Court of Justice of the European Union (ECJ) case-law. Ever 
since the Amsterdam Bulb Case, the ECJ outlined the main characters of the national tools that, under both 
administrative and criminal law, should be established for the sake of granting the objective of the relevant EU 
obligations - also under the effet utile criterion. An overview of this case-law is helpful to stress the peculiar 
character of the relevant TFEU provisions introduced with the Lisbon reform, also considering the lively debate 
at both doctrinal and jurisprudential levels which still qualifies the relations between the Union and its own 
member States, as the "Taricco" case-law has shown.   

 

KEYWORDS: Criminal law cooperation -  Effet utile – Competition Law – Financial Interests of the Union – 
Taricco saga 

 

 

1. The characters of the Union’s competence in the area of criminal law 

Criminal law is an area that has been called to support the application of a range of Union’s policies. 

The main objective of EU action in this area of law is, in fact, that of enhancing law enforcement for 

the attainment of some specific goals contained in the treaties. This is an aim that stands beside the 
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other objective of judicial cooperation as such, which was already active and inherent to the treaties in 

the area of civil and commercial law1.  

Indeed, Lisbon reforms were part of a broader review of the sector relating to judicial cooperation in 

criminal matters, “transferred” in the Title V of the Treaty on the functioning of the European Union 

(TFEU) relating to the Area of Freedom, Security and Justice (AFSJ), following the abolition of the 

so-called “Third pillar” of the Treaty on the European Union (TEU) established by the Maastricht 

Treaty. Art. 83, para. 2, TFEU, in particular, highlights that the possibility for the Union to adopt 

directives establishing minimum measures, aimed at defining crimes and related sanctions, can emerge 

only if this proves to be "essential" for the effective implementation of a Union policy in an area 

subjected to legislative harmonization. In this case, an EU legislative act (directive), aimed at 

regulating topics with a criminal law meaning, can be adopted with the same legislative procedure 

(ordinary or special) followed to implement the regulatory framework aimed at achieving the 

aforementioned harmonization in the relevant sector. Some interpretative problems, however, stem 

from the need to verify the “essential” character of a legal source dealing with criminal law matters in 

order to “effectively implement” an EU policy 2 . 

This has been clarified as from the Maastricht reforms and through a significant political commitment 

proved in the European Council’s meetings of Tampere, The Hague and Stockholm in the Nineties of 

the last Century. At the end of those political rounds an agreement was reached between EU institutions 

and national governments with the view of making cooperation on criminal law a core area for action 

of the Union. Finally, this trend was improved in the Lisbon Treaty when criminal policy was (in part) 

integrated into the supranational decision-making framework of the Union together with all main 

topics concerning judicial cooperation especially in the areas of civil and criminal law (although 

cooperation on civil matters had already been developed through the implementation of the 1968 

Brussels Convention, which was specifically placed within the competence of the European Court of 

Justice). 

1   L. Salazar, 'Comment to articles 82, 83 and 84 TFEU' in C. Curti Gialdino (ed.), Codice dell’Unione europea, operativo, 

(Simone ed., 2012), 918; S. Peers, 'Mission accomplished. EU Justice and Home Affairs Law after the Treaty of Lisbon', 
(2013) Common Market Law Review, 661; C. Amalfitano, 'Comment to articles 82 and 83 TFEU' in A. Tizzano (ed.), 
Trattati dell’Unione europea  (Giuffrè 2014), 870. 
2  S. M. Carbone, C. Tuo, Il nuovo spazio giudiziario europeo in materia civile e commerciale (Torino 2016); A. Di Stasi 
& others, Spazio europeo e Diritti di giustizia. Il Capo VI della Carta dei diritti fondamentali nell’applicazione 

giurisprudenziale,  (Padova 2014); K. Lenaerts, 'The European Court of Human Rights and  the Court of Justice of the 
European Union: Creating Synergies in the Field of Fundamental Rights Protection', (2018) Diritto dell’Unione europea, 
9;  D. Leczykiewicz, 'Human Rights and the Area of Freedom, Security and Justice: Immigration, Criminal Justice and 
Judicial Cooperation in Civil Matters', in M. Fletcher,  E.Herlin-Karnell and C. Matera (eds.), The European Union as an 
Area of Freedom, Security and Justice, (London 2016) 57. 
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Provisions addressing individuals’ behaviors for the sake of protecting specific interests and objectives 

were established in the Treaties. In the Mid-Eighties of the last Century, there was a debate concerning 

how competition rules as enshrined in the EC Treaty might have been transposed into the Italian legal 

system, if by means of administrative law or, alternatively, by means of criminal law tools. In the end, 

the failure to provide for criminal sanctions in the 1990 Italian antitrust law was due to various reasons. 

The legal doctrine, both in Italy and in Europe, emphasized the strong tension with the principle of 

legality. The description of a case related to an infringement of competition law, in fact, presents 

margins of ambiguity that are incompatible with the need to fully comply with the determination of 

the crime and the need to assess as much precisely as possible the crime’s consequences in strict legal 

terms.   

It is known, however, that the European Court of Human Rights (ECtHR) has applied the right to 

defense and the right to an effective remedy to the acts of the European Commission aimed at 

sanctioning violations of the competition rules established in the TFEU: this fact exemplifies how the 

administrative measures aimed at implementing competition rules follow an approach that is 

comparable to that followed under criminal law, although with different effects (e.g., no procedural 

criminal law measures are applicable)3. We will not dwell on this, because the rules on competition 

law are, at least up to the Lisbon reform, the only types of rules at the EU Treaties’ level (so-called 

“primary law”) aimed at fighting contra legem behaviors according to the Treaties’ objectives. 

3 See in point European Court of Human Rights, judgment of 27 September 2011 in the Case Menarini Diagnostics S.R.L. 
v Italy, App no 43509/08 [27 September 2011] paras 40-45 : “ […] l’AGCM a prononcé en l’espèce une sanction pécuniaire 

de six millions d’euros, sanction qui présentait un caractère répressif puisqu’elle visait à sanctionner une irrégularité, et 
préventif, le but poursuivi étant de dissuader la société intéressée de recommencer. En outre, la Cour note que la 
requérante souligne que le caractère punitif de ce type d’infraction ressort aussi de la jurisprudence du Conseil d’Etat … 

A la lumière de ce qui précède et compte tenu du montant élevé de l’amende infligée, la Cour estime que la sanction relève, 

par sa sévérité, de la matière pénale’’. With this regard, the ECtHR refers in particular to the Case Öztürk c. Allemagne, 
judgment of 21 February 1984, series A nº 73). The criminal character of competition law fines has been accepted by EU 
courts; see e.g. European Court of Justice, judgment of 8 July 1999, Case C-199/92 P, Hüls AG v Commission, 
ECLI:EU:C:1999:358, at para. 150: “ […] given the nature of the infringements in question and the nature and degree of 
severity of the ensuing penalties, the principle of the presumption of innocence applies to the procedures relating to 
infringements of the competition rules applicable to undertakings that may result in the imposition of fines or periodic 
penalty payments” (for this, the same Court refers mentions in particular the mentioned ECtHR judgment  Öztürk c. 
Allemagne  and Lutz v. Germany of 25August 1987 (Series A No 123-A). Such approach has been later confirmed by the 
ECJ Judgment of 28 June 2005, case C-189/02 P, C-202/02 P, C-205/02 P to C-208/02 P and C-213/02 P, Dansk 
Rørindustri v Commission, ECLI:EU:C:2005:408, where at para. 202 same Court reminded what follows: “the principle 
of non-retroactivity of criminal laws, enshrined in Article 7 of the ECHR as a fundamental right, constitutes a general 
principle of Community law which must be observed when fines are imposed for infringement of the competition rules and 
that that principle requires that the penalties imposed correspond with those fixed at the time when the infringement was 
committed”.  For an overview, D. Gerardin, D. Herny, `The EC fining policy for violations of competition law: An empirical 
review of the Commission decisional practice and the Community courts’ judgments, (2005) The Global Competition Law 
Center, College of Europe, Working Paper 03/05);  A. Corda, `Legislazione antitrust e diritto penale: spunti problematici 
in ambito europeo’ (2009) Criminalia, 485; C. Teleki, Due Process and Fair Trial in EU Competition Law (the Hague, 
Brill/Nijhof 2021).  
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The legislative activity at the Union's level is another important aspect to analyze. A long-standing 

practice of the legislative institutions of the Union aims at establishing acts and provisions that entail 

specific obligations for individual undertakings directly into each national legal system, via the 

implementation of such rules by national authorities. The direct effect of the (then) Economic 

European Community (EEC) regulations into Member States’ legal systems implies that the States 

must grant full effectiveness to the relevant provisions enshrined in such European sources in their 

own legal systems. This was clearly stated ever since the Amsterdam Bulb case, when, beside the 

“horizontal” character of a regulations of the European Community, i.e., their direct efficacy towards 

individuals in the absence of any act of transposition by national authorities 4, the ECJ referred also to 

article 5 of the EEC Treaty dealing with the duty of sincere cooperation for national authorities. Indeed, 

such authorities are forced to take all appropriate measures, whether general or particular, to ensure 

the implementation of relevant regulation’s provisions. The case at hand dealt with an European 

Community regulation on the international marketing of flowers bulbs. In that context, the Court 

acknowledged that such objective might have been pursued also by means of sanctions with a criminal 

law meaning, in accordance with each Member State’s legal system and legislation. However, on that 

occasion, the Court didn’t find any duty for member States to choose a specific means of their 

legislation for implementing the obligations stemming from a legislative act of the Community. Such 

kind of duty was subsequently made clearer in the Greek Maize Case5. The decision on this case 

indicates more specifically and clearly – although in a broad sense – the characters of national measures 

aimed at implementing the relevant obligations deriving from a legislative act of the European 

Community. According to the ECJ, national measures should be effective, proportionate and 

dissuasive. In addition, the aims pursued by the relevant Union act should be “assimilated” under the 

implementing national acts. In the end, the Court agreed with the Commission: under the duty of 

sincere cooperation “Member States are required – that is to say, forced – to penalize any persons who 

infringe Community law in the same way as they penalize those who infringe national law. The 

Hellenic Republic [the member State who infringed relevant Community obligations] failed to fulfil 

those obligations by omitting to initiate all the criminal or disciplinary proceedings provided for by 

national law against the perpetrators of the fraud and all those who collaborated in the commission 

4 The Court of Justice stressed that: “The direct application of a Community regulation means that its entry into force and 
its application in favor of or against those subject to it are independent of any measure of reception into national law”. 

Judgment of 2 February 1977, Amsterdam Bulb BV v Produktschap voor Siergewassen, Case 50/78, ECLI:EU:C:1977:13. 
5 Court of Justice, Judgment of 21 September 1989, Case C-68/88, Commission v. Hellenic Rep., ECLI:EU:C:1989:339. 
See among many others, M. Timmerman, ‘Balancing effective criminal sanctions with effective fundamental rights 

protection in cases of VAT fraud: Taricco’, (2016) Common Market Law Review, 779-796. 
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and concealment of it” 6. The Greek Maize Case dealt with due payments to the Commission of the 

agricultural levies and default interests on the imports of Yugoslav maize. The Greek government 

omitted to specify that some quotas of maize commercialized from Greece into the European 

Community market came from former Yugoslavia instead of being produced directly in Greece. In the 

Court’s reasoning a clear reference was made to criminal law as a feasible tool for Member States to 

make obligations stemming from EU legislative acts fully effective in their legal system under the so 

called effet utile criterion.7 Furthermore, the case is also meaningful for us as it refers to frauds against 

specific Community’s interests, that is to say, the duty of the national government concerned to 

correspond to the Commission the agricultural levies and default interests on the imports of Yugoslav 

maize (as such imports were, at the time, specifically regulated under the legislative act of the 

Community, because they were considered as Community’s “own resources”).  

 

 

2. Criminalising the protection of the Union’s financial interests 

In few words, long before the Lisbon reforms and the introduction of article 280 in the Treaty on 

the European Community, the European Court of Justice classified specific economic/financial 

interests coming from specific Community’s policies – e.g., agricultural policy - as pertaining to the 

Community as such. Since 1970, the Council of the European Community designated customs duties 

and agricultural levies as the first types of Community’s own resources.8  

Like in the case of the European Coal and Steel Community levies, the rate and the base of these 

“traditional own resources” are set by the Community/Union’s institutions (within the framework of 

the common commercial policy and the common agricultural policy, respectively). Accordingly, those 

resources are charged directly on economic agents (importers and agricultural producers), thus creating 

a direct tax-like fiscal link between the Community and individuals or corporate citizens. One should 

not forget, in addition, that such resources, meant as specifically due to Community/Union as such, 

come from a proposal of a draft amendment to the then Treaty establishing the European Community, 

submitted by the European Commission 6 August 1976 and aimed at allowing the adoption of common 

6 See Greek Maize case, note 5 above, at para. 22. 
7 T. Tridimas, General principles of EU Law (Oxford 2006), 421; U. Šad, ‘The Role of Effet Utile in Preserving the 
Continuity and Authority of European Union Law: Evidence from the Citation Web of the Pre-Accession Case Law of the 
Court of Justice of the EU’, (2015) European Journal of Legal Studies, 18; I. Ingravallo, L’effetto utile nell’interpretazione 
del diritto dell’Unione europea (Bari 2017). 
8 See EEC, Euratom Decision 70/243/ECSC of the Euratom Council of 21 April 1970 on the replacement of financial 
contributions from Member States by the Communities' own resources OJ L 94, 28.4.1970, p. 19. 
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rules on the protection, under criminal law, of the financial interests of the Communities and the 

prosecution of infringements of the provisions of the Treaties.9 

Those are in sum the fundamental features that have been eventually reflected, decades later, in the 

2013 Commission’s proposal for the establishment of a European Public Prosecutor Office (EPPO) 

specifically competent to investigate on infringements of EU financial interests10. However, we should 

not forget that, beside such ambitious aims, the Court of Justice, acting mainly in support of 

Commission’s action by means of the infringement procedure, built the “independence” of the Union’s 

budget for the sake of the aims established in the treaties (e.g. under art. 325 TFEU), assigning to 

Member States sufficient room to choose the means to implement the fight of frauds infringing Union’s 

interests. In this context, the effet utile doctrine remains central in order to understand the approach of 

the Union in this area of law.  

Indeed, according to the Court, the relevant legislation of the Union aims at granting, inter alia, 

equivalence between the penalties (no matter if with an administrative or criminal law meaning) 

foreseen at the domestic level for infringement of national financial interests and the penalties that 

must be applied at the same domestic level for the infringement of Union’s financial interests – as 

expressly mentioned in the Greek Maize decision.    

Let me recall how the principle of equivalence has been employed by the Court together with the 

principle of effectiveness to cases in which, conversely, infringements of the obligations stemming 

from EU law committed by national authorities were apt to harm individual rights or interests protected 

under that same EU legislation11. This is foreseen, though in a broader sense, even at article 19 TEU, 

where it is now clearly stated that Member States must provide individuals with any procedural means 

apt to grant an effective protection of the rights deriving from the law of the Union. As we can see, 

under the effet utile criterion the same logic applies mirror-like, that is, not in order to expand the 

protection of individual rights: indeed, when specific Union’s interests must be pursued, such as same 

Union’s financial interests, national legal systems must grant procedural means, no matter if under 

administrative or criminal law (but preferably under criminal law, at least reading the whole matter in 

accordance with the establishment of EPPO), that are really – i.e. effectively – apt to achieve those 

9 COM (1976) (76)418 final [1976], OJ C 222, 22 September 1976. 
10 Commission Proposal for a Council Regulation on the establishment of the European Public Prosecutor’s Office, COM 

(2013) 534 final, (of 17.7.2013).  W. Geelhoed, L. H. Erkelens Arjen, W.H. Meij (eds.), Shifting perspectives of the 
European Public Prosecutor’s Office (The Hague, 2017). 
11 On this topic, see ex multis, K. Lenaerts ‘The Rule of Law and the Coherence of the Judicial System of the European 
Union’ (2010) Common Market Law Review, 1625. 
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same Union’s goals. Consequently, when a State does not grant this kind of procedural means under 

its domestic law, an infringement of a specific obligation under Union primary law arises. 

 

3. Are member states willing to criminalize the protection of the Union’s financial interests? 

Considering the above general framework, one question arises: is this framework still valid under 

the current developments and, in particular, is the objective of protecting Union’s financial interests 

by means of EPPO getting closer now than in the past? 

The answer might be not a definitive one. Indeed, a framework of shadows and light persists and 

qualifies the current Union’s institutional functioning and legislative framework on the subject-matter. 

In we look back to less than a decade ago, in particular to the (then) relevant Union’s legislation 

implementing art. 325 TFEU, and specifically looking at the objective of supporting and improving 

substantive EPPO tasks, we see that a debate between Union’s institutions and national governments 

still persists today. In fact, while the Commission centered the proposed Directive on the protection of 

the Union’s financial interests on the legal basis offered by art. 325 TFEU, member states strongly 

opposed this qualification and were in favor of placing the same Directive under art. 83 TFEU.  

Now, being art. 83 TFEU specifically devoted to the fight of so called “Union’s crimes” or “euro-

crimes”, one should easily assess how art. 325 would have represented the appropriate legal basis 

specifically aimed at the protection of the Union’s financial interests. In the light of this, it is 

particularly relevant the lack of mention of art. 325 at least as an alternative legal basis in the final 

version of the Directive. This was due to the strong attitude of national governments in the Council to 

behave in support of keeping every Union’s legislative act dealing with criminal law issues connected 

to the objectives pursued under art. 83 TFEU, no matter if other objectives pursued by the same act 

might have higher and direct relevance, such as in the case of article 325 TFEU. Surprisingly enough, 

the Commission didn’t object to such alternative path, maybe because of the prevailing interest to 

achieve a legislative act anyway.  

Hence, the Directive was adopted under the second paragraph of art. 83, namely for the sake of 

approximating national legislations in a field of (criminal) law considered essential for the attainment 

of specific Union’s interests. Nonetheless, this different legal basis leaves on each member in the 

Council of ministers’ of the Union the chance to submit to the European Council a request to suspend 

(emergency break) the legislative procedure when the defense of that same requiring State’s 

fundamental interests is at stake. This additionally highlights how, even though explicitly foreseen in 
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the Treaty, the objective of approximating national legislations for the sake of the protection of specific 

Union’s interests is still put under the pressure of national governments12.  

Turning to case-law, the approach followed by the Court of Justice in the Taricco saga is well-known13. 

The Taricco case dealt exactly with issues of Value Added Tax and the application of the relevant EU 

law compared to some basic standards provided for under Italian criminal law. In particular, a specific 

provision in the Italian Constitution dealing with the legality of penalties in the criminal law area. In 

the first of the two Taricco decisions, Advocate general Kokott reminded that the legislative 

framework of the Union aims to achieve specific EU interests (sub specie: preserving quotas of 

national VAT as due to the Union under the Union’s Own Resources regime). I quote, as a general 

resumé, the part of Adv. General Kokott’s conclusions14 where she stated that, considering that no 

obligation for Member States to punish infringements of VAT, specifically under or by means of their 

criminal legislation, it can be drawn from either the provisions of primary law (art. 4, para. 3, TEU and 

art.  325, TFEU) or the relevant provisions of secondary law of the Union,15  Member States are left 

free, also under same provisions of the PIF Convention16, to choose the applicable penalties, with the 

result that the national systems may even, in principle, comprise a combination of administrative and 

criminal penalties. However, in Advocate general’s view, it is inherent to the definition of ‘penalty’ 

the duty for Member States to do more than simply collect VAT together with any default interest due. 

In fact, for the Advocate general a crucial role is played, also in this field, by general principles of EU 

law, such as the duty of sincere cooperation (art. 4, para. 3, TEU). Accordingly, for any infringement 

of EU law committed by individuals, Member States must provide penalties which are effective, 

proportionate and dissuasive. Moreover, such infringements of EU law must also — at the very 

12 P. Csonka & O. landwehl ‘10 Years after Lisbon How “Lisbonised” Is the Substantive Criminal Law in the EU?’, (2019) 
Eurocrim, 261. Allow me mentioning, for all relevant documental and scholarly references, A. Rizzo, “Criminalizing” 

environmental wrongdoings under European Union law: a proposal from the European Commission in the light of old and 
new challenges (2022) Eurojus, Vol. 1, 69-90. 
13 European Court of Justice, judgment of 8 September 2015, Case C- 105/14 Taricco  ECLI:EU:C:2015:555 and 
subsequent revirement: Court of justice, 5 December 2017, Case C-42/17 M.A.S. e M.B, ECLI:EU:C:2017:936. On this 
topc, ex multis C. Amalfitano, Da un’impunità di fatto ad un’imprescrittibilità di fatto della frode in materia di imposta 
sul valore aggiunto? (2015),Quaderni SIDI Blog No. 2, 561; P. Mori, Taricco II o del primato della Carta dei diritti 
fondamentali e delle tradizioni costituzionali comuni agli Stati membri, (2017) Diritto dell’UE, Osservatorio, Dec. 2017; 
R. Mastroianni, La Corte costituzionale si rivolge alla Corte di giustizia in tema di “controlimiti”: è vero dialogo?, (2017) 
Federalismi.it Fascicolo 7; L. Gradoni, Il dialogo fra corti, per finta,  (2018) Quaderni SIDIBlog, Voll. 4/5, 5; D. Gallo, 
La primazia del primato sull’efficacia (diretta?) nel diritto UE nella vicenda Taricco,  (2018), Quaderni SIDIBlog  Voll. 
4/5  46. 
14 See advocate general J. Kokott conclusions of 30 April 2015, Crminal proceedings against Ivo Taricco and others, 
ECLI:EU:C:2015:293, at point 83 ff. 
15 EC, Euratom, Euratom Council Regulation No 2988/95 of 18 December 1995 n. 2988/95 on the protection of the 
European Communities financial interests, OJ L 312, 23.12.1995, at.1 
16 Convention drawn up on the basis of art. K.3 of the Treaty on European Union, on the protection of the European 
Communities' financial interests, OJ C 316, 27.11.1995, at 49. 
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least — be punishable under conditions, both procedural and substantive, corresponding to those 

applicable to infringements of national law of a similar nature and importance (principle of 

assimilation). These principles are, ultimately, specific expressions of the principles of effectiveness 

and equivalence, as mentioned above. In addition, the Advocate general underlined that, Member 

States must punish, as a matter of criminal law, fraud affecting the European Union’s financial 

interests. Such duty derived already from art. 2 of the PIF convention17, where it is stated that, in order 

to fight serious frauds against Union’s interests, Member States should provide for criminal penalties 

involving deprivation of liberty of the offenders. 

 

4. A brief conclusion 

We all know how the Taricco saga ended: making a long story short, the Court in Luxembourg 

finally endorsed the Italian Constitutional Court’s worries under main national constitutional 

standards.  

Anyway, it should be stressed that, in the above scenario, one should in principle think of the Union 

as an autonomous legal system, exception made for the indirect implementation of relevant obligations 

under that same system. Therefore, while on the one hand, basic human rights traditionally applicable 

in the criminal law field are confirmed even in the above scenario and thanks to the Charter of 

Fundamental Rights in the Union’s legal system, on the other hand, the Union defines some basic 

characters of the penalties that must grant effectiveness to Union law in each Member State, with the 

due cooperation of national administrative, investigative and judicial authorities.  

The combination of the above shows the interaction between the establishment of specific Union’s 

goals and the need that such goals be achieved at the national level under the effet utile criterion: and 

this is peculiarly apparent, even today, in the case concerning the EPPO and its main competences for 

the protection of the Union’s financial interests.  

17 See footnote no. 15 above.  
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ABSTRACT: The present chapter deals with some selected issues concerning the responsibility of the European 
Union and/or of its Member States, for human rights infringements in connection with the conduct of the EPPO. 
Firstly, it discusses the impact of EPPO activities on the fundamental rights of the persons involved in the 
proceedings and the application of the EU Charter of Fundamental Rights. Secondly, it tackles some criticalities 
posed by the judicial review of EPPO decisions. Lastly, it inquiries into the attribution of the conduct of 
European Delegated Prosecutors and of the State enforcement agents acting under their direction or supervision. 
The outlined model for the allocation of responsibility is also applied to human rights violations connected to 
recourse to diversion, restorative and mediation procedures.  

KEYWORDS: Charter of Fundamental Rights; fundamental rights of suspected and accused persons; fundamental 
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1. Introduction 

The European Public Prosecutor Office (henceforward: EPPO) constitutes a unique and under 

many respects revolutionary example of cooperation in criminal matters, and a qualitative leap as 

compared to the more consolidated forms of horizontal cooperation among the Member States of the 

European Union (EU), including the European Arrest Warrant and the European Investigation Order. 

It also represents an unicum at the international level. Of course, international lawyers are familiar 

with international criminal courts and tribunals which have been empowered to adjudicate 

1 Associate Professor of EU Law, University of Perugia, simone.vezzani@unipg.it.  
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international crimes, and examples of “mixed” criminal tribunals are not unknown. However, the 

EPPO significantly differs from those antecedents. Most notably, the adhering EU Member States have 

transferred their powers to a supranational body having investigatory and accusatory functions only, 

while trials are held before domestic courts that take decisions on the basis of domestic rules. 

Therefore, even if established at the EU level, the EPPO works by making use of tools and powers 

provided for by different domestic legislations. The circumstance that it has been given more than 20 

legal systems to work with gives rise to many additional complexities, relating both to judicial review 

of the EPPO’s activities and to liability in the case of human rights violations.  

Against this backdrop, this contribution will raise some initial discussion of major human rights 

concerns connected to the activities of the EPPO. Given that this is a very broad and complex topic, I 

have decided to tackle selected issues relating to certain criticalities of the judicial review of EPPO 

decisions and problems of international responsibility. Indeed, as also recently recognized by Christos 

Giakoumopoulos2, the operation of the EPPO gives rise to very delicate and largely unexplored issues, 

relating to the allocation of international responsibility. Beyond their theoretical interest, these issues 

have a great practical relevance as well. It may easily be predicted that both domestic courts and the 

Court of Justice of the European Union will quite soon be invested with questions relating to the 

compatibility of EPPO decisions with the Charter of Fundamental Rights (henceforward: the Charter). 

Although more time will be needed for those cases to come before the European Court of Human 

Rights (ECtHR), sooner or later that court will be called upon to decide upon the admissibility ratione 

personae of the applications brought against member States, and indirectly upon the allocation of 

international responsibility. Extremely interesting legal issues will then arise after the completion of 

the European Union’s accession process to the European Convention on Human Rights (ECHR). 

 

2. Possible impact of EPPO activities on fundamental rights 

Investigation and prosecutions activities carried out by the EPPO, not unlike those undertaken by 

domestic authorities, can give rise to arbitrary interference in the fundamental rights of the suspected 

or accused persons. Accordingly, as underlined by the Fundamental Rights Agency of the EU, the 

same need arises to achieve a balance between the objective of combatting crimes effectively with the 

due protection of fundamental rights3. Human rights violations may occur as a result of wiretapping, 

disproportionate pre-trial detention, or other intrusive measures decided or required by the EPPO 

2 Council of Europe ‘6th Meeting of the CDDH ad hoc Negotiation Group (“47+1”) on the Accession of the European 

Union to the European Convention on Human Rights’ (2020) 47+1(2020)R6 3. 
3 Fundamental Rights Agency, Opinion on the Establishment of the European Public Prosecutor’s Office (2014) 
<http://fra.europa.eu/en/opinion/2014/fra-opinion-proposal-establish-european-public-prosecutors-office>. 
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during pre-trial inquiry. The rights of the victims and other persons involved in the proceedings may 

also be negatively affected by the EPPO’s activities. It bears noting in this connection that, while PIF 

crimes mainly affect the financial interests of the EU, private persons can also be involved in the 

proceedings as victims, as may occur, for example, in the case of misappropriation or wrongful 

retention of funds from the Union budget destined to other persons. 

In the absence of an EU criminal code of procedure, several EU directives have harmonized domestic 

legislations in this field4. However, such directives only provide minimum standards and the level of 

protection varies considerably from one State to another. As a consequence, the rights of the defendants 

and of the victims in criminal trials vary a great deal depending on the Member States where the EPPO 

performs its investigation and prosecution activities, which implies an inherent “risque juridique”. 5 

In the course of proceedings brought before domestic courts by the EPPO, human rights violations are 

liable to occur as a consequence of decisions taken by the courts, or because of deficiencies and 

dysfunctions in the judicial system of the forum State, including violations of the rights to legal aid, 

the right to appoint a defence council, or be tried within a reasonable time. Additionally, possible 

human rights violations may stem directly from the complex distribution of jurisdictional powers 

among the Member States, which may impinge upon the right to have the competent judge legally 

established prior to the commission of a criminal offence, and to know from the pre-trial stage the 

applicable law during the investigation and at trial6. It bears consideration that, as a general rule, the 

Member State of the European Delegated Prosecutor (EDP), who conducted the investigation, should 

be the one where the trial takes place. However, in cross-border cases where more than one 

participating Member State has jurisdiction over the same event, the EPPO enjoys limited discretion 

in deciding before which court the accused should be tried, with a resulting uncertainty as concerns 

4 See Directive 2010/64/EU of the European Parliament and of the Council of 20 October 2010 on the right to interpretation 
and translation in criminal proceedings; Directive 2012/13/EU of the European Parliament and of the Council of 22 May 
20y12 on the right to information in criminal proceedings; Directive 2013/48/EU of the European Parliament and of the 
Council of 22 October 2013 on the right of access to a lawyer in criminal proceedings and in European arrest warrant 
proceedings, and on the right to have a third party informed upon deprivation of liberty and to communicate with third 
persons and with consular authorities while deprived of liberty; Directive (EU) 2016/343 of the European Parliament and 
of the Council of 9 March 2016 on the strengthening of certain aspects of the presumption of innocence and of the right to 
be present at the trial in criminal proceedings; Directive (EU) 2016/1919 of the European Parliament and of the Council of 
26 October 2016 on legal aid for suspects and accused persons in criminal proceedings and for requested persons in 
European arrest warrant proceedings. 
5 M Delmas-Marty, A Legal Expert’s Opinion (Presentation of a Corpus Juris Establishing Criminal Provisions to Protect 
the Financial Interests of the European Union), Document de travail pour un Espace Judiciaire Européen, Public Hearing 
Organized by the Committee on Budgetary Control and the Committee on Civil Liberties and Internal Affairs (Brussels 
1997). 
6 For discussion, see M Panzavolta, ‘Choosing the National Forum in Proceedings Conducted by the EPPO: Who is to 

Decide?’ in L Bachmaier Winter (ed), The European Public Prosecutor’s Office. The Challenges Ahead (Springer 2018) 
59-86; S Ruggeri, ‘Criminal Investigations, Interference with Fundamental Rights and Fair Trial Safeguards in the 

Proceedings of the European Pubic Prosecutor’s Office. A Human Rights Law Perspective’ ibidem 209-215. 
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the applicable substantial and procedural provisions7. It bears noting that, as ruled by the ECtHR, the 

lack of predictability that results from the public prosecutor’s discretion to decide in which court an 

accused party may be brought to trial (and consequently which punishment would be applicable), may 

jeopardize the legality principle in criminal matters8. The decision on the choice of forum also has 

significant implications for the rights of the victims, due to the different status of the damaged persons 

in the domestic law of Member States9.   

 

3. Application of the EU Charter of Fundamental Right to EPPO activities 

The need to provide adequate protection of fundamental rights was clearly perceived by EU 

lawmakers when establishing the EPPO. The Preamble of Regulation (EU) 2017/1939 (hereinafter: 

the EPPO Regulation) affirms that the Regulation “respects the fundamental rights and observes the 

principles recognised by art. 6 TEU and in the Charter, in particular Title VI thereof, by international 

law and by international agreements to which the Union or all the Member States are party, including 

the European Convention for the Protection of Human Rights and Fundamental Freedoms, and by 

Member States’ constitutions in their respective fields of application”10. Moreover, art. 5 reads as 

follows: “1. The EPPO shall ensure that its activities respect the rights enshrined in the Charter. 2. The 

EPPO shall be bound by the principles of rule of law and proportionality in all its activities”. A more 

specific provision of the Regulation, art. 41(1), adds that “[t]he activities of the EPPO shall be carried 

out in full compliance with the rights of suspects and accused persons enshrined in the Charter, 

including the right to a fair trial and the rights of defence.” In fact, it appears quite odd that art. 41(1) 

merely mentions the rights of suspects and accused persons, without also referring to the fundamental 

rights of the other persons involved in the proceedings, most notably the victims11.  

Provisions like the above are quite common in all those EU acts whose application may have human 

rights implications, especially as far as cooperation in criminal matters is concerned. In insight, they 

are style clauses which have a symbolic relevance, but provide little added value: it is independently 

from them that all EU acts must be interpreted in conformity to the Charter, which is part of primary 

7 Council Regulation (EU) 2017/1939 of October 2017 implementing enhanced cooperation on the establishment of the 
European Public Prosecutor’s Office (‘the EPPO’) art. 26. 
8 ECtHR Camilleri v. Malta App. n. 42931/10 [27 May 2013], finding that the Maltese legal provision failed to satisfy the 
foreseeability requirement and provide effective safeguards against arbitrary punishment as provided in art. 7 ECHR.  
9 G Guagliardi, ‘Procura Europea. Siamo davvero pronti in assenza di un codice di procedura penale europeo? Una nuova 
sfida per l’avvocatura e la magistratura’ (2021) Giurisprudenza penale 34. 
10 Preamble recital n. 80 EPPO Regulation. 
11 See, however, art. 41(3) EPPO Regulation, referring to the rights guaranteed under the applicable national law. 
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law, and whose infringement constitutes a ground for annulling conflicting acts adopted by the 

institutions.  

In order to better appreciate the application of the Charter to the activities of the EPPO, a few more 

remarks are needed, starting from the consideration that the EPPO has a hybrid nature. It is composed 

of a central EU level and a decentralized level. The former consists of the European Chief Prosecutor 

and the Deputy European Chief Prosecutors, the European Prosecutors, the College, the Permanent 

Chambers and the Administrative Director. The latter is composed of European Delegated Prosecutors 

(EDPs), who have a “double-hat” nature and remain part of the national prosecution service. It is 

undisputed that the collegial organs belonging to the central EU level – and most notably the Permanent 

Chambers which are responsible for operational decision-making – are bound by the Charter in their 

quality as “bodies of the Union” as defined in the first part of art. 51(1). The nature of EDPs as State 

or EU organs or agents is far less clear, and will be discussed in greater depth later. However, for the 

present purposes, their qualification is not particularly relevant. When exercising powers under the 

EPPO Regulation, EDPs are certainly implementing Union law. Therefore, even assuming that they 

should be qualified as State organs, the conclusion would be the same: i.e. that they are bound to abide 

by the Charter under art. 51(1). 

The Charter is applicable not only to the activities of EPPO. It also applies to domestic courts, in their 

quality as State organs called upon to adjudicate on the merits of the cases after the filing of an 

indictment by the Office. In fact, the very circumstance that a trial concerns crimes affecting the 

financial interests of the Union is enough to trigger the application of the Charter12. Also in the case 

of crimes “inextricably linked” to PIF crimes, the circumstance that criminal proceedings have been 

initiated by the EPPO, as provided by art. 22(3) of the EPPO Regulation, would be a sufficient trigger.  

As a consequence of the above, domestic criminal procedural law provisions need to be interpreted 

throughout the proceedings – from the investigation to the trial – in conformity with the Charter, as 

also substantiated by EU implementing acts. It should be noted, incidentally, that, as emphasized by 

the above-quoted recital n. 80 of the Preamble, relevant human rights treaties, producing effects in the 

EU legal system, should be taken into consideration as well. These include those human rights 

conventions, like the UN Covenant on Civil and Political Rights, that have been ratified by all the EU 

Member States and reflect general principles common to their constitutional traditions. As far as the 

12 European Court of Justice, Case C-617/10 Åkerberg Fransson ECLI:EU:C:2013:10 paras 17 ff.; Case C-  279/09 DEB 
ECLI:EU:C:2010:811 
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conventions entered into by the Union itself are concerned, the UN Convention on the Rights of 

Persons with Disabilities, which includes an article on access to justice13, may have limited relevance. 

It should be added that many provisions of the Charter have direct effects and may be invoked to obtain 

the disapplication, by domestic courts, of national procedural criminal law provisions. As ruled by the 

ECJ in the seminal Fransson judgment, when a conflict occurs between national provisions and the 

rights guaranteed by the Charter, the competent domestic court is called upon to give full effect to the 

Charter, “if necessary refusing on its own motion to apply any conflicting provision of national 

legislation”14. The Charter’s provisions most relevant for the present purposes include art. 50 (ne bis 

in idem principle), art. 47 (fair trial), art. 48 (presumption of innocence) and art. 8 (data protection). 

Equally relevant for the proceedings instigated by the EPPO is art. 24 (the rights of the child), whose 

capacity to confer rights to individuals is however far from being established15.  

 

4. Judicial review of EPPO acts and decisions 

The judicial review of EPPO acts and decisions deserves special attention to better appreciate the 

Office’s sui generis legal nature. This analysis is also instrumental for providing an answer to the 

following question: who (between the EPPO and the Member States) should be held responsible in the 

event of human right violations? And what are the available legal remedies?  

As a general rule, judicial review is entrusted to national courts, and the Court of Justice of the 

European Union has only a limited role. It is worth reproducing in extenso the first three paragraphs 

of art. 42 of the EPPO Regulation: 

“1. Procedural acts of the EPPO that are intended to produce legal effects vis-à-vis 
third parties shall be subject to review by the competent national courts in accordance 
with the requirements and procedures laid down by national law. The same applies 
to failures of the EPPO to adopt procedural acts which are intended to produce legal 
effects vis-à-vis third parties and which it was legally required to adopt under this 
Regulation. 
 

13 United Nations Convention on the Rights of Persons with Disabilities of 13 December 2006, art. 13 (Convention 
approved by the Union with Council Decision of 26 November 2009 concerning the conclusion, by the European 
Community, of the United Nations Convention on the Rights of Persons with Disabilities).  
14 Åkerberg Fransson cit. para. 45.  
15 It is worth noting that, at the international level, the UN Convention on the Right of the Child of 20 November 1989 
contains at art. 40 specific obligations aimed at ensuring that every child alleged as, accused of, or recognized as having 
infringed the penal law, be treated in a manner consistent with the promotion of the child's sense of dignity and worth, 
which takes into account the child's age and the desirability of promoting the child's reintegration and his or her assuming 
a constructive role in society. The Convention also affirms at art. 12 the right of the child to be heard in penal judicial 
proceedings. In this connection, the UN Committee on the Rights of the Child has also emphasized that “[i]n case of 

diversion, including mediation, a child must have the opportunity to give free and voluntary consent and must be given the 
opportunity to obtain legal and other advice and assistance in determining the appropriateness and desirability of the 
diversion proposed” (General Comment n. 12 (2009) UN Doc. CRC/C/GC/12 para. 59).  
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2. The Court of Justice shall have jurisdiction, in accordance with Article 267 TFEU, 
to give preliminary rulings concerning: 
(a) the validity of procedural acts of the EPPO, in so far as such a question of validity 
is raised before any court or tribunal of a Member State directly on the basis of Union 
law; 
(b) the interpretation or the validity of provisions of Union law, including this 
Regulation; 
(c) the interpretation of Articles 22 and 25 of this Regulation in relation to any 
conflict of competence between the EPPO and the competent national authorities. 
 
3. By way of derogation from paragraph 1 of this Article, the decisions of the EPPO 
to dismiss a case, in so far as they are contested directly on the basis of Union law, 
shall be subject to review before the Court of Justice in accordance with the fourth 
paragraph of Article 263 TFEU.” 

 

The above provisions of the Regulation were some of the most controversial during the legislative 

process towards establishing the EPPO. Quite remarkably, the choice to entrust domestic courts with 

judicial review of EPPO decisions represents a departure from the seminal ruling in the Foto-Frost 

judgment, pursuant to which domestic courts cannot declare invalid the acts enacted by the EU16.  

Some scholars have emphasized that bestowing jurisdiction upon domestic courts is based on a legal 

fiction whereby the EPPO is considered a national body for the purposes of judicial review. 

Notwithstanding this, pursuant to art. 42(3), the decision of the EPPO to dismiss a case is considered 

an EU act that can be challenged before the Court of Justice when its validity is contested on the basis 

of EU law. 

As concerns the possibility of the Luxembourg Court to give preliminary rulings, paragraphs (b) and 

(c) of art. 42(2) indeed state the obvious. It is clearly evident that domestic courts may, or ought to (if 

the judge of last instance), ask the Court of Justice to pronounce on the interpretation or the validity of 

the provisions of the EPPO Regulation. It is worth observing that failure to refer a question for 

preliminary ruling by a judge of last instance might amount to an infringement of art. 267 TFEU and, 

if certain conditions are met, the damaged persons may bring an action intended to obtain reparation 

from the State17.  

More peculiar, however, is the solution embodied in para. (a) (di quale articolo? Sempre art. 42), 

pursuant to which the Court of Justice has jurisdiction to give preliminary rulings concerning the “the 

validity of procedural acts of the EPPO” (sic), where a question of validity is raised before domestic 

courts directly on the basis of EU law. While the acts enacted by the EPPO are mostly considered 

16  ECJ, Case C-314/85 Foto-Frost ECLI:EU:C:1987:452 paras 15-20.  
17 ECJ, Case C-173/03 Traghetti del Mediterraneo ECLI:EU:C:2006:391. Refusal to refer a question for preliminary ruling, 
if not adequately motivated, might also constitute a violation by the State of art. 6 of the ECHR (ECtHR Ullens de Schooten 
e Rezabek v. Belgio Apps nn 3989/07 and 38353/0 [20 September 2011] paras 57 ff. 
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domestic acts for the purposes of judicial review, here their nature appears to turn into an EU act, 

although exclusively for the purpose of preliminary rulings and not for the purpose of action for 

annulment. One should in fact consider that the Court of Justice of the European Union has not been 

empowered to adjudicate directly upon the validity of domestic law provisions. The only derogation 

is provided for, at the level of EU primary law, by art. 14(2) of the Protocol on the Statute of the 

European System of Central Banks (ESCB) and of the European Central Bank. As interpreted by the  

Court of Justice, this provision allows a decision taken by a national authority, and relieving the 

Governor of the national central bank from office, to be referred to the Court through an action for 

annulment18. However, this exception can be explained by the particular institutional context of the 

ESCB and the compelling need to avoid interference by States in its functioning19. Furthermore, as 

also emphasized by the Court of Justice, the derogation “is very specific, as is apparent from the very 

small number of persons to whom it is available, the unique subject matter of the decisions against 

which it may be used and the exceptional circumstances in which it may be exercised”20.  

The “metamorphosis” of the EPPO decisions from a domestic to an EU act, is fully accomplished in 

the case of the decisions to dismiss a case. In fact, under art. 42(3) of the EPPO Regulation, so far as 

they are contested directly on the basis of Union law, these decisions shall be subject to review before 

the Court of Justice in accordance with the fourth paragraph of art. 263 TFEU. 

Worth noting is also the dissociation between the action for annulment and the action for damages. 

Under art. 42(4), even in cases where the acts of the EPPO must be challenged before domestic courts, 

it is the Court of Justice of the European Union that has jurisdiction, in accordance with art. 268 TFEU, 

in disputes relating to compensation for damages resulting from the same acts. These actions include 

those for non-contractual liability of the EPPO for the violation of obligations stemming from the 

Charter. 

The above theoretical inconsistencies notwithstanding, the very unusual allocation of jurisdiction 

between domestic courts and the Court of Justice is justified by compelling practical reasons. 

Conferring judicial scrutiny over all the decisions of the EPPO to the Court of Justice would have been 

an untenable and unsuitable solution – not only because the Court of Justice would have been 

overwhelmed, but also because domestic courts are better equipped than the Court of Justice to address 

litigation of this kind, since they have more legal expertise in criminal matters and better access to the 

relevant files. Last but not least, from the perspective of the persons involved in the proceedings, it is 

preferable and less expensive to initiate proceedings before domestic courts than in Luxembourg. 

18 Joined Cases C-202/18 and C-238/18ECJ Rimšēvičs v. Republic of Latvia ECLI:EU:C:2019:139. 
19 Ibidem paras 69-70. 
20 Ibidem para. 71. 
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5. Issues of international responsibility for human rights violations 

What is stated above concerning the judicial review of the acts by the EPPO is revealing of the 

complex legal nature of this prosecution body. The same complexities emerge if then considers the 

plan of the allocation of responsibility under international law. Some preliminary considerations are 

appropriate at this juncture as to the context and the practical relevance of the matter at issue. 

It has been already emphasized that human rights infringements connected to the activities of the EPPO 

can have different origins. They may result from the deficiencies of the applicable domestic legislation, 

or occur because the same legislation is not correctly applied by the EPPO and/or by the domestic 

courts before which the EPPO has brought proceedings. Bearing this in mind, some necessary 

coordinates must be established in order to ascertain who is responsible, under international law, 

between the EU and the relevant Member States. As already discussed, this is no mere doctrinal 

exercise. It is in fact relevant for establishing when victims might bring proceedings before the 

European Court of Human Rights. Given that the negotiations for the EU’s accession to the ECHR are 

not yet over, it bears considering that, in the current scenario, any application brought against the EU 

is inadmissible ratione personae.  

Problems of shared international responsibility among EU Member States are indeed common in the 

context of the more established horizontal forms of judicial and police cooperation in criminal matters, 

which are based on the principles of mutual recognition between the Member States, and their mutual 

confidence that their national legal systems are capable of providing equivalent and effective 

protection of the fundamental rights recognised at EU level. One need only consider the creation of a 

joint investigation team by the competent authorities of two or more Member States, as provided for 

by the Council framework decision of 13 June 200221, or a State surrendering a requested person in 

the implementation of an European Arrest Warrant22. The ECtHR has already had the opportunity to 

rule that mutual recognition mechanisms provided for by EU law, insofar as they apply automatically 

and mechanically, may hamper the right to a fair trial and other conventional rights protected by the 

Convention, thus giving rise to the international responsibility of those Member States whose 

assistance is required. This holds true as concerns cooperation in both civil23 and criminal matters24. 

21 Council Framework Decision 2002/465/JHA of 13 June 2002 on joint investigation teams, as subsequently modified. 
22 Council Framework Decision 2002/584/JHA of 13 June 2002 on the European arrest warrant and the surrender 
procedures between Member States. 
23 For analysis see G Biagioni, ‘Avotinš v. Latvia. The Uneasy Balance Between Mutual Recognition of Judgments and 
Protection of Fundamental Rights’ (2016) European Papers 579. 
24 See ECtHR Bivolaru and Moldovan v. France, Apps nn 40324/16 and 12623/17 [25 March 2021].   
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Also as a result of an alignment of the Court of Justice to the jurisprudence of the ECtHR25, EU law 

contemplates some mechanisms aiming to see that cooperation among Member States based on the 

principle of common trust does not result in human rights infringements. As far as criminal law matters 

are concerned, both in the case of the European Arrest Warrant (EAW) and the European Investigation 

Order, the presumption of the Member States’ compliance with fundamental rights applies. However, 

this is a rebuttable presumption: under certain conditions, non-compliance with fundamental rights, by 

the State requiring the cooperation of the judicial and prosecution authorities of another Member State, 

may be a good reason for the requested State to refuse the execution of the warrant or of the order26.  

The legal situation is significantly different in the case of vertical cooperation, involving the allocation 

of responsibility between the EU and its Member State whose courts are called to decide on the merits 

of the case. The EDPs (acting under the supervision of the competent Permanent Chamber) are 

entrusted to apply domestic procedural law provisions, not differently from purely domestic 

prosecutors acting within a single legal order. True, art. 41 of the EPPO Regulation lists the procedural 

rights provided by EU law which must be guaranteed to the suspects and accused persons in the 

criminal proceedings of the EPPO. However, no specific safeguard mechanism is provided for to avoid 

human rights violations resulting from application of domestic procedural or substantive law. To put 

it differently, nothing in the Regulation suggests that EDPs should abstain conducting investigation 

and prosecution activities in a Member State if the protection of fundamental rights is manifestly 

deficient in its legal order.  

In light of the above, and returning to the apportionment of responsibility between the EU and its 

Member States, the following questions arise: should all conduct by EDPs be attributed to the EU, 

even when the applicable domestic law leaves EDPs no margin of discretion? If so, should a reversal 

Bosphorus presumption apply, to exclude the responsibility of the EU? And is there a concurrent 

responsibility of the Member States before whose courts the case has been brought? 

 

5.1. Attribution of conduct 

25 Joined Cases C-404/15 and C-659/15 PPU Aranyosi and Căldăraru ECLI:EU:C:2016:198, paras 84 ff. In this landmark 
decision, the Court of Justice admitted an additional ground for refusal to surrender in addition to those formally provided 
in the dispositive part of the Framework Decision 2002/584, cit., in those cases where there is objective and reliable 
information with respect to detention conditions that demonstrate that there is a real risk of inhuman and degrading 
treatments in the State that has issued the European Arrest Warrant.  
26 See art. 11(1)(f) Directive (EU) 2014/41 of the European Parliament and of the Council of 3 April 2014 regarding the 
European Investigation Order in criminal matters, art. 11 (1)(f) and the Aranyosi and Căldăraru cit.. These safeguard 
mechanisms also operate when the handling EDP employs the legal instruments on cross-border cooperation, for example 
by issuing an EAW as provided for by art. 33(2) of the EPPO Regulation.   
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Attribution of conduct is particularly challenging, due to the complex organizational structure of 

the EPPO. Of course, there is no doubt that the decisions taken at the central level, in particular by the 

Permanent Chambers, are taken by organs of the EU under the meaning of art. 6 of the ILC Draft 

Articles on the Responsibility of International Organizations (henceforward: DARIO)27. By way of 

example, the decisions of a Permanent Chamber to initiate or close investigations, or to reallocate a 

case, are no doubt attributable to the Union. Although the EPPO Regulation does not provide for any 

specific safeguard mechanism, the supervising European Prosecutor and the competent Permanent 

Chamber must monitor that the investigative measures are being carried out by the handling EDP in 

conformity with the Charter and with international human rights obligations incumbent upon the EU. 

Should they fail to do so, an omissive responsibility may arise under both EU and international law. 

It is also to be asked whether the EDP handling the case, or an assisting EDP, should be qualified as 

organs or agents of the EU. If so, whenever an EDP acts in an official capacity, i.e. exercise 

investigative and prosecution functions, his/her conduct would be attributable to the EU, even when 

exceeding his/her authority or contravening instructions received from the Permanent Chamber or the 

supervising European Prosecutor28. Furthermore, the same conduct would not per se engage the 

international responsibility of the State. A caveat is necessary, however. Even when proceedings have 

been instigated before them by the EPPO, domestic courts are still State organs, whose decisions are 

attributable to the State to which they belong. The same applies to criminal police officers performing 

law enforcement activities under the impetus, direction or supervision of EDPs. It is worth 

emphasizing that the most intrusive measures that public prosecutors are entitled to take (directly or 

via the enforcement services they control), and that are more liable to cause interference in the 

fundamental rights of the suspect, generally require judicial authorization, or in any case are subject to 

ex post judicial control, depending on the legal system of the State in question. Therefore, in the case 

of unlawful interference in human rights caused by said measures, the international responsibility of 

the State would be engaged as well, even if one assumes that EDPs should be qualified purely as EU 

organs. 

Assuming instead that EDPs should be qualified as State organs, for the reasons detailed below a 

similar scenario of concurrent responsibility emerges. This is not to say that the analysis concerning 

the legal qualification of EDPs is devoid of practical consequences. The difference emerges in cases 

where EDPs act in contravention of the instructions given by the central organs of the EPPO. In fact, 

27 ILC, ‘Draft Articles on the Responsibility of International Organizations, with Commentaries’ (2011) Yearbook of the 
International Law Commission vol. II Part Two 42.  
28 Art. 8 DARIO, cit. 
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if EDPs are deemed State organs, this implies that their ultra vires conduct is attributable to the State29, 

while the international responsibility of the Union is not engaged.  

Since the very beginning of the negotiations, the EPPO has been conceived, in its entirety, as a body 

independent of both EU institutions and national authorities30. Art. 6 of the final text of the EPPO 

Regulation provides that the EPPO, including the European Prosecutors and the European Delegated 

Prosecutors, “shall act in the interest of the Union as a whole, as defined by law, and neither seek nor 

take instructions from any person external to the EPPO, any Member State of the European Union or 

any institution, body, office or agency of the Union in the performance of their duties under this 

Regulation. The Member States of the European Union and the institutions, bodies, offices and 

agencies of the Union shall respect the independence of the EPPO and shall not seek to influence it in 

the exercise of its tasks”.   

The independence requisite notwithstanding, several arguments argue in favour of qualifying EDPs as 

State organs: they are members of the national prosecution service; they maintain rights and duties 

connected to this status; and, depending on domestic law, they may continue to perform their functions 

as national prosecutors31. While receiving payment from the EU budget for their services as members 

of the EPPO, they continue to be remunerated by their State of origin. Furthermore, domestic 

authorities can take the decision to dismiss them or take disciplinary action against them, with the 

specification that if dismissal relates to their activities in the framework of the EPPO, the consent of 

the EPPO Chief Prosecutor or College is required32. Undoubtedly, when the EDPs carry out 

investigation and prosecution activities under the “European hat”, they are acting under the directives 

of the competent supervising European Prosecutor and Permanent Chamber. Conversely, they must 

refrain from following instructions from their national superiors, including at the ministerial level. 

However, it appears that, overall, EDPs remain strongly embedded in the national judicial system even 

during the period when they are performing their main functions at the service of the EPPO. This view 

appears more consonant both with the temporary nature of their functions as members of the EPPO33, 

29 ILC, ‘Draft Articles on Responsibility of States for Internationally Wrongful Acts, with Commentaries’ (2001) Yearbook 
of the International Law Commission vol. II Part Two 31.  
30 A Martínez Santos, ‘The Status of Independence of the European Public Prosecutor’s Office and Its Guarantees’, in L 

Bachmaier Winter (ed), The European Public Prosecutor’s Office cit. 1.  
31 Concerns have been voiced that the “double-hatted” nature of EDPs might potentially affect their “standing and 

willingness to represent the interests of the EU” (H Satzger, ‘The European Public Prosecutor’s Office and Its Coordination 
with the National Public Prosecutor’s Office: The Model of Complementarity’, in L Bachmaier Winter (ed), The European 
Public Prosecutor’s Office cit. 53).  
32 Art. 17(4) EPPO Regulation cit.  
33 Pursuant to art. 17(1) of the EPPO Regulation, the European Delegated Prosecutors shall be appointed for a renewable 
term of 5 years. 
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and with the circumstance that, as noted above, their acts are normally challenged before domestic 

courts.  

It is assumed that the position of EDPs fits well within the situation considered by art. 7 of the DARIO, 

dealing with State organs placed at the disposal of an international organization34. This article provides 

that “[t]he conduct of an organ of a State […] that is placed at the disposal of [an] international 

organization shall be considered under international law an act of the […] organization if the 

organization exercises effective control over that conduct”. As emphasized in the ILC Commentary, 

this typically occurs in the case of military contingents placed by States at the disposal of the United 

Nations for peacekeeping operations35. Differently from art. 15 of the DARIO, dealing with direction 

and control by an organization of a State in the commission of an internationally wrongful act, art. 7 

is better suited to the situation of the EPPO, as it captures the relation of institutionalized control 

exercised by the central level of the EPPO upon EDPs. 

The application of the criterion of factual control (over the conduct maintained by the organ placed at 

the disposal of the receiving organization) will normally lead to the attribution of the EDPs’ conduct 

to the Union. However, conceiving EDPs as organs placed at the disposal of the Union implies that 

the acts of the EDPs taken in contravention of the instructions received by the EPPO would not be 

attributed to the Union.  

It remains to be established whether the Union is to be held responsible for the wrongful conduct of 

State officers performing law enforcement activities under the impetus, direction or supervision of 

EDPs. It is argued that in this case the relevant provision is the aforementioned art. 15 of the DARIO: 

while the conduct remains attributable to the State, an additional responsibility of the Union may be 

engaged for “directing and controlling” the State in the commission of an internationally wrongful act.  

To complete the picture, it bears noting once again that the most intrusive measures decided by EDPs 

are generally subject to judicial scrutiny by domestic courts. It is obvious that the said courts do not 

lose their quality as State organs when proceedings have been brought before them by the EPPO, so 

that their conduct is liable to engage the international responsibility of the State. Equally obvious is 

that domestic courts are not acting under the control of the EPPO. It therefore appears that, in the case 

of measures authorized by State judicial authorities upon the request of an EDP, it should be the State 

(and not the EU) to be held responsible.  

34 On art. 7 of the DARIO see inter multos F Salerno, ‘International Responsibility for the Conduct of “Blue Helmet”: 

Exploring the Organic Link’ in M Ragazzi (ed), Responsibility of International Organizations: Essays in Memory of Sir 
Ian Brownlie (Martinus Nijhoff 2013) 415-427; A Spagnolo, L’attribuzione delle condotte illecite nelle operazioni military 

dell’Unione Europea (Editoriale Scientifica 2016) 77-116. 
35 ILC, ‘Draft Articles on the Responsibility of International Organizations, with Commentaries’ cit. 56 ff. In those cases, 
the members of the national contingents are not fully seconded to the organization, since the States retain disciplinary 
powers and criminal jurisdictions over them (ibidem). 
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In conclusion, as long as the EU is not a party to the European Convention of Human Rights, it is 

correct to affirm that the creation of the EPPO has widened the accountability gap for human rights 

violations in the European legal space. However, the concern over lack of accountability and external 

judicial control at the international level should not be overstated, given that in most cases the victims 

may instigate proceedings in Strasbourg against the Member States where the trial is held, or where 

the EPPO measures are enforced. 

 

 

6. Simplified prosecution procedures and human rights violations 

The problem of the allocation of international responsibility, between the EU and its member 

States, also arises in the case of human rights violations which might be suffered by the persons 

involved in the proceedings, when the EPPO has made recourse to plea bargaining, diversion, 

mediation or other simplified procedures. 

The other contributions to this volume have well highlighted that recourse to the said procedures 

(which may or may not involve a court’s intervention) has a significant impact on fundamental rights. 

The circumstance that they cannot be imposed without the acceptance of the accused, does not 

guarantee their fairness, nor full respect of the rights of defence, in particular with respect to the rights 

to appoint a defence counsel and obtain legal aid, the right to be informed and gain access to the file. 

Moreover, the rights of persons other than those accepting the simplified procedure might be affected. 

For instance, human rights concerns might arise in cases where there are several participants in the 

same offence (or in closely related offences), and only some of them agree to settle the case with 

diversion, while the others face indictment.  

As established by art. 40(1) of the EPPO Regulation, the EDP handling the case may submit to the 

Permanent Chamber a proposal to initiate a simplified prosecution procedure that may result in 

discontinuing the proceedings. The decision to grant diversion or enter into a plea bargaining lies with 

the Permanent Chamber36. While during the travaux préparatoires the possibility was considered of 

establishing common European rules of negotiated justice37, the final version of the EPPO Regulation 

provides that the applicable rules are those provided for in the legal system of the State having 

jurisdiction over the case. While the various non-trial resolution systems provided for in the domestic 

36 Art. 10(3)(c) EPPO Regulation.  
37 A Zárate Conde and M de Prada Rodríguez, ‘Transactions and “Simplified Procedures” in the Framework of the 

European Public Prosecutor’s Office. A National Perspective’, in L Bachmaier Winter (ed), The European Public 
Prosecutor’s Office cit. 165-177. 
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procedural criminal legislations of EU Member States (diversion, mediation, etc.) can barely be 

mentioned here, these are fully analyzed by the other contributions to this volume.  

The EPPO Regulation gives the EDPs very broad discretion in deciding whether to propose to the 

competent Permanent Chamber the application of simplified prosecution procedures. Moreover, the 

criteria for deciding on the proposed transaction agreement are quite vague. Under art. 40(2) of the 

EPPO Regulation, the Permanent Chamber shall decide upon the proposal of the handling EDP, 

“taking into account the following grounds: (a) the seriousness of the offence, based on in particular 

the damage caused; (b) the willingness of the suspected offender to repair the damage caused by the 

illegal conduct; (c) the use of the procedure would be in accordance with the general objectives and 

basic principles of the EPPO as set out in this Regulation”.  

As required by the same art. 40(2), the College of the EPPO has adopted some Guidelines on criteria 

for applying simplified prosecution procedures38, although these Guidelines contain very limited 

reference to human rights standards. They specify that the simplified prosecution procedures, if 

provided for in the national law applicable to the case, should be applied when considered the most 

reasonable and adequate according to a proportionality test39. The Guidelines also provide that the 

procedures must also meet an opportunity criterion, which is assessed among others on consistency 

with “impartiality and fairness towards the defendant(s)”40. Quite regrettably, the Guidelines are not 

particularly well drafted. The College should have been clearer in conditioning the application of 

alternative dispute settlement procedures upon respect for the fundamental rights of the defendants and 

of all the persons involved in the proceedings – as they are guaranteed under EU law. It is argued, 

however, that the criterion of impartiality and fairness towards the defendant(s) appears broad enough 

to cover all rights of defence. This is indeed the only possible interpretation consistent with the EU 

Charter. 

While they may be extremely helpful in ensuring efficiency in EPPO proceedings and possibly 

promoting the recovery of assets, diversion and other alternative dispute resolution procedures may 

also widen the UE’s accountability gap for human rights violations. Especially as relates to those 

procedures which do not contemplate the involvement of domestic courts, it is of the utmost 

importance for the EPPO, before applying them, to carefully assess their adequacy under the 

perspective of human rights standards. This represents an additional overarching principle, beyond the 

38 EPPO, Decision of the College of the European Public Prosecutor’s Office Laying Down Guidelines on Simplified 

Procedures and on the Delegation of Powers of the Permanent Chambers Respectively. Annex I 
<https://www.eppo.europa.eu/sites/default/files/2021-
06/2020.023_Decision_on_guidelines_on_simplified_procedures_and_on_the_delegation_of_powers_of_the_PCs_respe
ctively%20-%20final.pdf>. 
39 Ibidem principle I(2). 
40 Ibidem principle I(3)(ii). 
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criteria provided for by domestic legislation (gravity of the offence, level of culpability, previous 

conviction, etc.), that should guide the decision to make use of negotiated or restorative justice.  

 

 

7. A look into the future: Bosphorus once again? 

To conclude, the creation of the EPPO represents an ambitious and unprecedented legal experiment 

which in the years to come will provide much food for thought to international lawyers and human 

rights experts. What makes it an unicum is its nature as a body created at the EU level to exercise some 

of the powers most closely related to State sovereignty, which however vary significantly depending 

on the States where the cases are brought or the measures are enforced. As a consequence of this, 

possible human rights infringements may result from decisions taken by the EPPO in the 

implementation of domestic law provisions.  

While waiting for the Union to abide by the obligation under art. 6(2) TEU to accede to the ECHR, a 

glance might legitimately be cast upon the future. In particular, it is wondered whether the ECtHR 

should apply a revisited version of the Bosphorus presumption, in cases where the EU is the sole 

respondent, to exclude the responsibility of the Union where the applicable domestic legislation leaves 

the EPPO no margin of discretion and the protection of fundamental rights is not manifestly lacking 

in the State whose legislation has been applied.  

It bears pointing out that the Bosphorus doctrine was first elaborated in a case concerning the 

implementation by the respondent State of an EU provision, and the equivalence was established 

between the protection of human rights guaranteed by the ECHR and the one afforded by the 

Community legal order41. In the Strasbourg case law concerning cooperation in civil and criminal 

matters in the EU judicial area42, the focus has indeed moved. The Member States whose cooperation 

is required by the judicial authorities of another Member States are of course implementing EU law 

provisions (say Regulation (EU) No 1215/201243, or the Framework Decision on the European Arrest 

Warrant). However, the scope of said provisions, based on mutual trust, is to facilitate and accelerate 

the recognition and enforcement of foreign judicial decisions, by reducing and possibly eliminating 

judicial control by the courts of the requested State over the decisions of other Member States in order 

to prevent violations of fundamental rights. Accordingly, in this context the Bosphorus presumption 

41 ECtHR Bosphorus v. Ireland App n. 45036/98 [30 June 2005] paras 154 ff. 
42 See the Avotinš and the Bivolaru and Moldovan judgments, cit supra.  
43 Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on jurisdiction and 
the recognition and enforcement of judgments in civil and commercial matters. 
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concerns the equivalent protection of fundamental rights in the horizontal relationship between 

Member States44.   

As originally elaborated by the ECtHR, the principle of equivalent protection aimed at avoiding a 

conflict of obligations (stemming from the ECHR and from Community law) for States members of 

the (then) European Community. Conversely, in the case of cooperation in civil and criminal matters, 

the presumption relates to the observance of fundamental rights by the Member State of origin. In both 

versions, the equivalent protection presumption is functional to furthering the integration process and 

the creation of the Area of Freedom, Security and Justice. 

Returning to the original question, it is argued here that the Bosphorus doctrine should not be extended 

to cases where the EPPO adopts a measure in breach of fundamental rights, whose content is 

necessitated by a domestic law provision leaving no discretion. Upon examination, lowering the 

conventional level of protection would not be justified by a pro-integrationist approach like the one 

behind the ECtHR’s jurisprudential opening in Bosphorus. Given that fundamental rights are part and 

parcel of EU law (or rather, respect for them has become one of the values connoting its very identity 

under art. 2 TEU), all the organs of the EPPO should refrain from applying domestic law provisions 

inconsistent with the Charter and with the general principles of EU law (including the ECHR). It would 

be illogical to allow the EPPO to escape responsibility for implementing domestic provisions that are 

inconsistent with EU law. As also provided for by art. 6(1) of the EPPO Regulation, the EPPO must 

always safeguard the “interest of the Union as a whole.” It is in the interest not only of the injured 

parties, but of the EU itself, that competent domestic authorities disapply domestic law provisions that 

grant an insufficient degree of protection to fundamental rights. 

 

44 For some remarks on the point, see A Ciampi and M Stella, ‘Principio della protezione equivalente fra UE e CEDU e 

mutuo riconoscimento delle decisioni tra Stati membri: la sentenza della Corte EDU nel caso Avotins c. Lettonia’ 2017 
Osservatorio sulle fonti <https://www.osservatoriosullefonti.it/mobile-saggi/fascicoli/2-2017/1099-principio-della-
protezione-equivalente-fra-ue-e-cedu-e-mutuo-riconoscimento-delle-decisioni-tra-stati-membri-la-sentenza-della-corte-
edu-nel-caso-avotins-c-lettonia/file>.  
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The DRAMP Project on restorative justice, mediation and  

ADR procedures: A vision in the perspective of legislative reforms 
 

Maria Mercedes Pisani1 
 
 
SUMMARY: 1. The rise in awareness about the importance of Restorative Justice. – 2. Is EPPO a turning 
point for the expansion of ADR? –  3. Italian proposal to reform criminal and procedural law – 4. 
Concluding remarks.  
 
 
ABSTRACT: Restorative Justice is a concept inspired by a centuries old tradition. The model of informal conflict 
resolution is increasingly appreciated, not limited to juvenile justice and personal, or family crimes considering the 
support offered to the victims and the attention to the harm suffered and the relief provided.  
EPPO regulation’s entry into force may generate an expansion of the traditional scope of application of ADR 
procedure. This is particularly true considering that Article 40 of Reg. 2017/1939 provides for the possibility to 
switch on to the alternative procedure “if the applicable national law provides for a simplified prosecution 
procedure” having regard to the seriousness of the violation, the intention to repair it and its compliance with the 
principles and objectives of the EPPO. 
Indeed, Restorative Justice is a complex model and has undoubtful subsidiary features, complementary to ordinary 
criminal proceedings, a status implying the respect of the rules and principles, especially related to fundamental 
rights recognized by the criminal systems.  
proposing a Restorative Justice model incorporated in the criminal procedural context, The European Union may 
foster a process of innovation, enhancing swifter procedures, stressing the advantages of an alternative based on the 
assumption of responsibility, restoration and restitution. 
 
KEYWORDS: DRAMP; Restorative Justice; ADR; EPPO 
 
 

1. The rise in awareness about the importance of Restorative Justice   

 
Restorative Justice is not a new idea, but rather a concept that has its roots in, and is inspired by a 

centuries-old historical tradition. The model of informal conflict resolution, with conciliatory solutions, is 

1 Attorney at law (avvocato) in Nocera Inferiore (Italy),  mariamercedespisani@gmail.com. 
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present in many societies and has been a fundamental resource in some areas of conflict (social, tribal, 

religious) that has allowed to heal real social fracture. 

When considering the current functioning of the criminal justice systems in European States, the 

principal criticisms are related to the lack of attention for victims, the limited potential to re-socialisation 

of the offenders, scarce capacity to connect criminal proceedings with people’s real life, effective control 

of crime in society and the length of the procedures. 

Administration of justice is one of the most fundamental features of a democratic State: doing Justice 

is inextricably linked to Justice been seen to be done. If there’s is a feeling that justice is accessible to few 

or with limitations, or is carried out only through lengthy procedures facing high costs, it’s not justice 

anymore, but a privilege. 

Therefore, the issue at stake is to ascertain if an alternative and viable proposal relying on ADR exists. 

Whereas the current procedural model, whose purpose is to provide for the assessment of liability in 

relation to a conduct ensuring the fair or proportionate punishment to the person who is found guilty, to 

re-socialize the culprit through the execution of the penalty and discourage repetitions and reintroduce 

them in a virtuous social path, an alternative should emphasize the latter aspects, with swifter solutions.  

European States’ interest in Restorative Justice dates back to the 1970s but had a growing development 

especially in the last decades. The Council of Europe had a great importance in the development and 

implementation of Restorative Justice since it established the basic principles and general features in its 

Recommendation of the Committee of Ministers to member States concerning mediation in penal matters 

of 1999.2 

This Recommendation has been the framework for building a European sound practice of victim-

offender mediation in Juvenile Justice which at present is also developing in adult criminal justice. 

Therefore, in 2018, the Recommendation concerning restorative justice in criminal matters3 provides a 

definition of restorative justice and elaborate with more details the basic principles for restorative justice, 

explaining how they can be integrated in the daily work of criminal justice bodies’ administration. 

2 Council of Europe, Recommendation No. R (99) 19 of the Committee of Ministers to member States concerning mediation 
in penal matters, adopted by the Committee of Ministers on 15 September 1999 at the 679th meeting of the Ministers' Deputies, 
www.coe.int  
3 Recommendation CM/Rec (2018)8 of the Committee of Ministers to member States concerning restorative justice in criminal 
matters, adopted on 3.10.2018 in www.coe.int 
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The Council of Europe recommendations have inspired further the European Union bodies, especially 

in giving a response to the victim’s protection and rights, through the adoption of a framework decision 

on the standing of victims in criminal proceedings, then replaced by a directive4. 

However, the potential of restorative justice is still not fully implemented. Currently, Restorative 

Justice has been successful in the field of offences against individuals, because of the support offered to 

the victims and the attention to the harm suffered and the relief provided. 

The Restorative Justice procedures established under the above-mentioned legal instruments are 

essentially limited to practices involving family crimes, personal harms, they are directed to involve a 

dialogue between victims and offenders as individuals. In brief, the main application foresees “victim 

oriented” interventions. 

 

2.  Is EPPO a turning point for the expansion of ADR? 

 

The entry into force of the Council Regulation (EU) 2017/1395 establishing the European Public 

Prosecutor Office (EPPO) may generate a surprising expansion of the Restorative Justice procedures. 

Regulation (EU) 2017/1939 allows for the possibility of applying the simplified prosecution procedure 

in accordance with the conditions provided for in national law to cases relevant to EPPO’s competence6, 

including fraud cases considered “less serious”. Reg. 2017/1939 makes a specific reference to simplified 

prosecutions procedures in Article 40 which states:“If the applicable national law provides for a 

simplified prosecution procedure aiming at the final disposal of a case on the basis of terms agreed with 

the suspect, the handling European Delegated Prosecutor may […] propose to the competent Permanent 

Chamber to apply that procedure in accordance with the conditions provided for in national law”. It 

4 Council Framework Decision of 15 March 2001 on the standing of victims in criminal proceedings 2001/220/JHA, O.J. E.U. 
L 82, 22.3.2001; replaced by Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 
establishing minimum standards on the rights, support and protection of victims of crime, and replacing Council Framework 
Decision 2001/220/JHA, O.J. E.U. L 315, 4.11.2012.  
5 Council Regulation (EU) 2017/1939 of 12 October 2017 implementing enhanced cooperation on the establishment of the 
European Public Prosecutor’s Office. O.J.  E.U. L283, 31.10.2017. 
6 Competence is defined by the Directive (EU) 2017/1371 of the European Parliament and of the Council of 5 July 2017 on 
fight against fraud to the Union’s financial interests by means of criminal law. (PIF Directive). O.J. E.U. L 198, 28.07.2017. 

56

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32001F0220
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32001F0220
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32012L0029
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32017R1939
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32017L1371


further identifies the grounds for the application of simplified procedures by reference to the seriousness 

of the violation, the intention to repair it and its compliance with the principles and objectives of EPPO. 

This provision reflects an ongoing debate upon the capacity of national justice’s administration to act 

with effectiveness, not only in detecting and prosecuting frauds to European Union’s financial interest, 

but also to achieve punishment and recover the amounts frauded within a reasonable timeframe. 

The increased interest in this formula referring to “simplified procedures” is due to the inefficiency of 

the modern penal system, which intervenes at a distance of time from the fact, which is exercised with a 

prison-centric perspective, lacks of efficiency both with regard to the deterrence effect as the swiftness of 

the conclusion of the judgment and hardly ever reaches to recover the amount frauded. 

The purpose of Restorative Justice in this perspective is essentially to improve efficiency, to solve the 

emergency of the criminal justice system which is now hypertrophic and slow, both in the stage of 

detection of the crime and in that of the application of the penalty, due to an obsolete and irrational 

configuration. 

In the case of EPPO offences, it is not possible to disregard the nature of the interest protected by the 

rules: the offences are typically detrimental to the correctness of the functioning of the financial and 

economic areas. In fact, even if the fraud directly affects the EU budget, the breached value concerns the 

more general and social interest to fairness in economic and financial relations. Indeed, in these cases the 

victim’s participation in a conciliatory process would be rather difficult or even impossible to achieve. 

Reconciliation, therefore, should take place within the State’s administration bodies, as the owner and 

representative of the direct and indirect interests of the public administration - including the European one 

- and of the community entrusted to it. 

It is a well-established fact that, in this field, a merely afflictive sanction is not capable to remove the 

situation of imbalance caused by the crime. 

 

3.  Italian proposal to reform criminal and procedural law 
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In Italy, the Ministry of Justice, Prof. Marta Cartabia7, shortly after her inauguration, said that the 

reform of Justice must overcome the idea of prison as the only effective response to the crime.  

The reform project created under the previous government and further elaborated and modified to the 

date, introduces new provisions on Restorative Justice8. 

It’s not simply a question of bringing the Italian legislation in line with supranational principles, with 

the European directives or aligning with other States that already adopted this feature.  

It is the manifestation of a trend expressing the need of reconsideration of the functioning of criminal 

justice with a view to facilitating access to alternative paths. 

Alternative paths requiring careful consideration of two aspects in particular: The first has to do with 

the exercise of defense rights and must exclude the usability of the content and of the outcome resulting 

from the alternative proceeding as it could convey detrimental effects for the accused. The second one has 

to do with personal data management, and entails the adoption of a specific code of conduct. 

Besides, the proposed alternative requires also qualified training of operators, involving all 

institutional actors working within the process and the justice’s services to ensure the achievement of the 

diversion goals. 

The approach to Restorative Justice should not be limited to an accused - victim reconciliation process.  

We know that the reform is mainly a tool to grant the use of the PNRR funds, European funds, hence 

it is moreover important to think about an extension of the application of deflative procedures, to ensure 

a swift termination of the criminal case and additionally achieve the objective of recovering the frauded 

amounts.  

In order to talk about Restorative Justice in the field of crimes within the competence of EPPO, it is 

necessary to rethink the entire system of penalties concerning the offences against the public 

7 Ministry of Justice Cartabia has stated on several occasions how much importance she assigns to the implementation of the 
Justice reform section dedicated to Restorative Justice; M. Cartabia, Linee programmatiche sulla giustizia, 14 marzo 2021, in 
www.ilsole24ore.com, 15 marzo 2021 and also Relazione annuale al Parlamento, 19 gennaio 2022, 
http://www.sistemapenale.it  as well as Relazione svolta in occasione del Convegno su Giustizia riparativa e formazione della 
magistratura, presso l’Università Cattolica di Milano, 14 marzo 2022. 
8  Disegno di legge Delega al Governo per l'efficienza del processo penale nonché in materia di giustizia riparativa e 
disposizioni per la celere definizione dei procedimenti giudiziari  AC 2435 adopted by the Senate on the 30/07/2021, and 
further the report of the “Commissione Lattanzi” (Commissione di studio per elaborare proposte di riforma in materia di 
processo e sistema sanzionatorio penale, nonché in materia di prescrizione del reato, attraverso la formulazione di 
emendamenti al disegno di legge AC 2435, recante Delega al Governo per l’efficienza del processo penale e disposizioni per 

la celere definizione dei procedimenti giudiziari prendenti presso le Corti d’Appello, D.M. 16 marzo 2021) 
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administration and public assets, where criminal sanctions are frequently complemented by administrative 

sanctions and, with respect to the liability of legal person, can figure as an administrative liability 

depending from crime, and may be subject to controlled administration by ANAC or to the adoption of 

preventive measures. 

Current regulatory mechanisms are already very complex and need to be harmonized. 

The investigations of these cases are often lengthy, very burdensome and not always gets to clear 

results. But mainly, independently from the effectiveness of the investigation and the criminal action that 

follows, the most notable element is the inadequate ability to recover the amount frauded. 

A reorganization of the legislation in the subject matter and the adoption of alternative procedure 

mechanisms could improve the effectiveness of the public action especially if focused on the refund of 

the frauds amounts. 

 

4. Concluding remarks 

 

From the above survey the question that emerges is the following: Is it possible to combine deflactive 

targets and efficiency needs with an alternative view of resolving the social conflict caused by crimes to 

the detriment of economic and financial interests? And is it possible to do so by pursuing not only the 

objective of a punishment, but with a compensatory perspective, directed to rebalancing and restoration 

of social bond? 

The many different national features of ADR or RJ solutions, highlighted by the reports and national 

legislation analysis collected by the DRAMP research work, nevertheless reveals a sensing trend in the 

prospect of legislative reforms that tend towards a modernization of national policies reflecting the 

principles and the use of standards of RJ.  

This trend process relies on an extension of such practices, fostering the approach based on the 

maximization of the benefit of the procedure for the deflationary effects on the criminal judicial 

proceedings, the recovery of the product or the proceeds of crimes and the swiftness of the procedure. 

However, there is still a long way to go. The present study has made it possible to collect the existing 

regulations in force in the European States allowing us to understand how different the mechanisms 

applied in each Member State are. 
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Many legal issues still need to be addressed: first of all, the constraints of mandatory prosecution9 in 

many Member States, but also the coordination between administrative and criminal procedures, or the 

application of tax law and criminal law cumulatively, which can lead to a duplication of procedures and 

sanctions, sometimes with a particularly punitive effect, even though out of the criminal procedural 

context. Finally, the issue of the responsibility of legal persons is also a relevant one, since the feature of 

the crimes relevant under EPPO’s competence are frequently connected to the financing and the 

functioning of legal persons.  

Restorative Justice is a complex model and has undoubtful subsidiary features, complementary to 

ordinary criminal proceedings, a status implying the respect for the rules and principles especially related 

to fundamental rights granted in the national criminal systems.  

The advantage of the incorporation of a Restorative Justice model in the criminal procedural context 

is that it will not engage a modification of national substantive law. Hence, if the final decision is adopted 

by a member of the Judiciary, it will easily overcome also possible ne bis in idem questioning about the 

effects of the ADR decisions. 

Following this perspective, the European Union may foster a process of innovation by enhancing 

swifter procedures, stressing the advantages of an alternative based on the assumption of responsibility as 

well as restoration and restitution. 

 
 

 

9 One could question if the application of prioritization criteria for prosecution, in some of the European jurisdiction applying 
the mandatory principle, does not consist in a fading of the same principle. 
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CHAPTER 6 

 

The Individual and Collective Dimensions of Restorative Justice 

 

Stefania Sartarelli1 

 
 
SUMMARY: 1. Restorative justice in the “broad” sense. – 2. From the individual dimension … - 3…to 

the collective dimension. – 4. The cumulative dimension: notes. 
 
 
ABSTRACT: The essay begins with a brief discussion of the concept of restorative justice in the broad sense, 
inclusive of all those mechanisms for resolving conflicts generated by crimes other than the “classic” penalty. 

These alterative instruments are aimed substantially at promoting conduct antagonistic to the criminal conduct 
of the offender. In the Italian judicial system, the first experiences of this type were conducted through the 
creation of subsystems, specifically juvenile courts and justices of the peace. Obviously, the young age of the 
defendant in the juvenile system and the leniency of the penal competency of justices of the peace, constituted 
the underlying rationale of their relative instruments of restorative justice. The need to contain the punitive 
response and to reduce the volume of caseloads inspired the Italian legislator to introduce restorative 
mechanisms also in the criminal law “of adults.” Following the performance of restorative actions, provided 

that the specific and stringent conditions established by law are met, individual offenders can be granted 
exclusion from punishment based on the lightness of the offense, or benefit from the suspension of the trial or 
even the extinction of the contested crime. This individual dimension of Italian restorative justice is 
accompanied by restorative mechanisms in the collective dimension of the administrative liability of entities 
deriving from the crime. In this area, restorative justice operates in more substantial ways and on different levels, 
both as an element of the calibration of the pecuniary sanction and as a condition for the reduction of the sanction 
itself. This collective dimension of restorative justice will be the particular object of our analysis.  
 

KEYWORDS: restorative justice, mediation, diversion, crime, criminal liability of entities 

 

   

     1.  Restorative justice in the “broad” sense 

 

Before turning to an examination of the individual and collective dimensions, we must first define 

the concept of restorative justice as we intend to adopt it here. It is a “spurious” and all-encompassing 

concept, meant to include not only those mechanisms of intervention in crime-generated conflicts that 

1 Senior researcher in Criminal Law, Department of Law, University of Perugia, stefania.sartarelli@unipg.it  
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actively, and always on a voluntary basis, involve the victim, but also those instruments that are 

restorative only by definition2 (which lack, that is, a true and actual relationship between the offender 

and the victim). The choice to adopt a rather broad concept of restorative justice is also motivated by 

the circumstance that often, in economic and financial crimes, as is the case for most offenses covered 

by Directive (EU) 2017/13713, there is no flesh and blood victim with whom the offender can, in 

fact, form and maintain a relationship. 

In any event, even with such a broad interpretation of restorative justice, dispensation from or reduction 

of the sanction provided for the crime committed is granted only after the performance of “positive” 

acts that confirm in some way the offender’s acknowledgment of his criminal conduct, including, 

where possible, techniques of reconciliation with the victim. Among these techniques is mediation, 

which may serve either as an instrument or as a goal. Here, mediation is understood as an informal 

process in which the perpetrator of the crime and the victim, with the guidance of a mediator, discuss 

the criminal conduct and its effects on the life and social relationships of the victim.4 

In almost all Western legal systems, reflection on the advantages and utility of restorative justice arises 

from profound dissatisfaction with the outcomes of criminal justice, with regard to both crime control 

and the “adequacy” of the penalty relative to the goals that legitimate it and that are supposed to limit 

it in the sentencing phase. Therefore, in such situations, there has been an alteration of the sequence 

deriving from the binomial crime/penalty through the use of a paradigm that is ontologically 

antagonistic to that of classic criminal justice. This paradigm is the system of restorative justice5, which 

2 G Mannozzi, ‘Nuovi scenari per la giustizia riparativa. Riflessioni a partire dalla legge delega 134/2021’ (2022) Archivio 

penale 14, where the author warns of the risk of unwarranted superimpositions of the restorative justice with institutes that 
are only nominally restorative such as “socially useful work” and the extinction of the crime for reparatory conduct. It 

should be noted that with law 134/2021 (the so-called “Cartabia reform”) the government has been delegated to establish 
a normative framework that regulates and reinforces, among other things, restorative justice.  
3 Directive (EU) 2017/1371 of the European Parliament and of the Council on the fight against fraud damaging to union 
financial interests by means of criminal law, the so-called PIF Directive (Protection des intérêts financiers). 
4 G Mannozzi, ‘Collocazione sistematica e potenzialità deflattive della mediazione penale’ in G De Francesco and E 

Venafro (eds.), Meritevolezza di pena e logiche deflattive (Giappichelli Turin 2002) 118-124. According to the author, it 
is possible to arrive at a general model of mediation, structured in four distinct phases: 1) taking on the case, in which it is 
decided, after a preliminary gathering of information concerning the dynamics of the conflict, if it is susceptible to 
mediation; 2) preparation of the mediation by way of separate interviews with the parties, in which the mediator explains 
the contents and goals of the mediation process; 3) conduct of the mediation, the most difficult and delicate phase, which 
may be conducted by way of multiple meeting between the mediator and both parties and which concludes, if it is 
successful, with an agreement, signed by both parties, about the contents of the restoration; 4) follow-up, the least visible 
phase because it takes place inside the Office of Mediation, in which the conformity of the restorative conduct to the 
reparation agreement is evaluated and the level of the satisfaction of the parties is verified through interviews and evaluation 
forms.  
5 G Mannozzi, La giustizia senza spada. Uno studio comparato su giustizia riparativa e mediazione penale (Giuffré Milan 
2003) 27, citing G Mannozzi, ‘Collocazione sistematica e potenzialità deflattive della mediazione penale’ cit. 117. In this 
work, the author provides a precise definition of the linguistic term “mediation,” by drawing on at least three different 

concepts. The first understand mediation as a technique of social intervention aimed at resolving conflicts between 
individuals or groups (this definition comes from F Occhiogrosso, ‘La mediazione tra imputato minorenne e vittima del 

reato: la prospettiva giuridica’ in L Picotti (ed.), La mediazione nel sistema penale minorile (Padua 1998) 225 and 232); 
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is often described as a preferential solution, in that it results at least in a goal-oriented disapplication 

of the threatened penalty; a disapplication, that is, whose implementation is guided by well-defined 

guiding criteria.6   

  

      

        2. From the individual dimension . . . 

 

Alternative mechanisms (different from the penalty) of resolution of crime-generated 

conflicts have recently (between 2014 and 2017) been introduced in our penal system. There 

are now various instruments inspired by “restorative” mechanisms. This is the case of Art. 131 

bis c.p. (granting of impunity by reason of the particular insignificance of the act) with which 

the State substantially renounces the application of the penal sanction when the offense is 

tenuous and other requirements are met, such as, for example, the established maximum penalty 

for the contested crime is less than five years and the behavior of the offender is not habitual. 

Other alternative conflict resolution instruments are those provided by Art. 162 ter c.p., that is 

the possible extinction of the offense for restorative conduct, which is applied only for crimes 

triable on the basis of withdrawable complaints, and by Art. 168 bis c.p. et seq. which reserve 

the institute of suspension of the proceedings against the defendant to crimes punished with penalties 

the second concept understands mediation as a situational intervention, that is, a technique aimed at confronting situations 
limited in time and space by actions apt to respond to circumscribed requests. See G Pisapia and D Antonucci, La sfida 
della mediazione (Padua, 1997) 5 s.- ; the last concept pertains to mediation as an alternative solution to controversies 
defined by law. In this sense, the term mediation is expressed in numerous semantic variations, some of which are indicators 
of the just as numerous fields of operation of the mediatory mechanism: family mediation, scholastic mediation, cultural 
and penal mediation. Other terms are “reparation,” “reintegration,” both as processes within mediation and as its final goal. 
In the context of criminal law, mediation, whether aimed at reparation of the damage, reconciliation between perpetrator 
and victim, the performance of acts worthy of extinguishing the offense or the completion of a reconciliatory process to be 
evaluated in the oversight proceeding – emerges in its function as an instrument of conflict resolution to which recourse 
can be had either before or during or even following trial. At the same time, the expression “restorative justice,” in which 

mediation certainly plays a role, has several possible definitions. The first is a definition founded on the interests of the 
intended recipients of the restoration, in that restorative justice attempts to assuage the damage caused to the victim and/or 
the community by the crime, rather than limiting itself to punishing the perpetrator. A second definition is constructed 
relative to the contents of the restoration, considering restoration more effective than the criminal sanction in stabilizing 
the social order and re-establishing the balance of the social community which has been weakened by commission of the 
crime. Finally, a third definition of restorative justice is based on the communicative – relational of the conflict, 
recomposing the fracture in the social communication between perpetrator and victim provoked by commission of the 
crime. Notably, A Di Martino writes of a shattered sequence in La sequenza infranta (Milan 1998) 131 s.     
6 This affirmation comes from Prof. Donini during the 2000/2001 cycle of seminars of the Franco Bricola Association as 
reported by M Mantovani and M Caianello, ‘L’irruzione della negozialità nel sistema penale’ (2002) Indice Penale 1202. 
For a more in-depth treatment of this theme and the relative bibliography, see S Sartarelli, Sulle “tracce” del favor rei 

nella discrezionalità penale (BUP Bologna 2012) 193-202.  
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prescribed by law of a maximum of four years (at least for now, subject to possible 

modifications that may be introduced to raise that limit following the so-called Cartabia 

reform).7  

The grafting of these restorative instruments onto our penal code was necessary in order to come to 

terms with various needs, ranging from reduction of the judicial case load to the reasonable duration 

of trials, and even further, to the containment of the endemic overcrowding of jails and prisons. The 

needs, that is, that represent the inevitable concrete results of the punitive excesses of a clearly 

authoritarian and prison-centered penal code such as ours, which has nothing at all to do with an 

authentic and original ratio of restorative justice. These “primitive” mechanisms of restorative justice 

that have for the first time gained entry to our penal system represent quite a different case from the 

restorative provisions of the juvenile justice system and those within the competency of justices of the 

peace. 

Although the latter sectors are not involved in Directive (EU) 2017/1371, it I nonetheless worthwhile 

to highlight their authentically restorative and mediational underlying rationales. The interventions of 

the classic penal system, marked by the rigidity and severity of its responses as well as the stigmatizing 

effect on the offender that inevitably accompanies the infliction of the penalty, was considered the 

least useful reactive instrument to counteract juvenile deviance. For this particular form of criminality, 

whose dominant characteristic is the young age of the offender, the restorative paradigm has prevailed.  

Prevention and rehabilitation have, therefore, become the essential parameters of reference in 

constructing and modulating sanctions whose type and contents are as well-adapted as possible to their 

recipient. Reducing the intervention of the criminal law, diversifying the juvenile criminal law from 

that for adults, and privileging an educative judicial response have been and still are the fundamental 

objectives of juvenile justice.8 Article 9 of Presidential Decree (D.P.R.) n. 448/88 (the normative text 

that governs juvenile criminal law) has allowed the public prosecutor and the judge to acquire 

information useful to the definition of the personality of the juvenile, even by calling on, for example, 

the staff of the Office of Mediation to evaluate the possibilities for the juvenile offender to repair the 

consequences of the crime. The eventual reparation of the damage and the willingness of the juvenile 

to meet with the victim and to reconsider his criminal conduct can become useful elements for the 

7 Given the stringent limits prescribed by law and the further required conditions, the applicability of these institutes to 
crimes covered by Directive /EU) 2017/1371 appears to be limited, if not completed excluded with regard to Art. 162 ter 
c.p.p. For additional details in this regard see the contributions of V Valentini, M Montagna and R Fonti in the Italian 
National Report. 
8 G Mannozzi, La giustizia senza spada cit. 248-249; S Larizza, ‘Profili sostanziali della sospensione del processo minorile 

nella prospettiva della mediazione penale’ in L Picotti (ed.) La mediazione nel sistema penale minorile (Cedam Padua 
1998) 101. 
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judge in formulating a forward-looking judgment.9 Article 27 of D.P.R. n. 448/88, on the other hand, 

provides that, in various phases of the criminal trial, the judge may hand down a judgment of dismissal 

based on the relative insignificance of the act, the occasional nature of the behavior, and the potential 

prejudice to the minor’s educational needs should the case be allowed to continue.10 

Also through the application of this measure, mediation and the performance of reparatory conduct 

can constitute strongly predictive and indicative parameters, for the judge, of a positive development 

of the minor’s character, adding fundamental information about the attitude of the offender in regard 

to the committed crime.11  

The instrument of suspension of the trial with probation, as provided by Articles 28 and 29 of D.P.R. 

448/88, is a fulcrum of the juvenile justice system, in full realization of the legislator’s belief that the 

entry of the perpetrator of illicit or deviant acts into the criminal justice system was a hypothesis not 

to be privileged where the offender’s character is still in the course of development, such as, obviously, 

the case of juvenile offenders.12   

The instrument under examination is a hypothesis of probation and its distinguishing characteristic, 

compared to other similar experiments, lies in the relationship between the decision with regard to 

criminal responsibility and the consequent imposition of the penalty. The suspension, in fact, precedes 

the court’s pronouncement on the merits rather than following it.13  

According to the provisions of the above-mentioned articles, when judges find it necessary to evaluate 

the juvenile’s personality, they may order the suspension of the proceedings and entrust the minor to 

the services of the administration of justice so that they can initiate observation, treatment, and support. 

9 On mediation in criminal law in general, L Eusebi, ‘Dibattiti sulle teorie della pena e mediazione’ in L Picotti (ed.) La 
mediazione nel sistema penale minorile (Cedam Padua 1998) 61. More specific to mediation in juvenile law, R Ricciotti, 
La giustizia penale minorile (Cedam Padua 2001) 67 s; on the same topic, with more critical considerations, A Giambruno, 
Lineamenti di diritto processuale penale minorile (Giuffré Milan 2004) 5 s. The author believes, as reported in the text, G 
Mannozzi, ‘Collocazione sistematica e potenzialità deflattive della mediazione penale’ cit. 130-133,  that our legislators 
did not accept instruments of true and proper restorative justice, and that the presuppositions of the mediation (reparation 
of the consequences of the crime and conciliation with the victim) were relegated among the prescriptions imposed in the 
hypothesis of suspension of the trial and the presentation of evidence, and, therefore, still limited to the context of a 
“contentious justice” to be carried out through the procedures of a criminal trial. 
10 R Ricciotti, La giustizia penale minorile cit. 47 -48; R Bartoli, ’L’irrilevanza penale del fatto tra logiche deflattive e 

meritevolezza di pena‘ in G de Francesco and E Venafro (eds.), Meritevolezza di pena e logiche deflattive  (Giappichelli 
Turin 2003) 101 et seq.; A Giambruno, Lineamenti di diritto processuale penale minorile cit. 66 s; G Mannozzi, La giustizia 
senza spada cit. 257 s.; C Cesari, ’sub art 27‘ in G. Giostra (ed.), Il processo penale minorile, Commento al D.P.R. 448/88 
(Giuffré Milan 2009) 293 et seq. 
11G Mannozzi, La giustizia senza spada, cit. 265; A Giambruno, Lineamenti di diritto processuale penale minorile cit. 69-
70; C Cesari, ’sub art. 27‘ cit. 286. 
12 A Giambruno, Lineamenti di diritto processuale penale minorile cit. 112-113. 
13 C Cesari, ’sub art. 28’ in G Giostra (ed.), Il processo penale minorile. Commento al D.P.R. 448/88 (Giuffré Milan 2009) 
841 ss. 
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With the same order, the judge may issue prescriptions aimed at repairing the consequences of the 

crime and promoting conciliation between the minor and the person offended.14  

The first explicit textual mention of mediation as an instrument of restorative justice came with 

legislative decree (D. Lgs.) n. 274/2000, which attributes criminal competency to justices of the peace. 

In this sector of criminal law, the first restorative justice measure is mediation with an eye toward 

reconciliation between the parties (Art. 29), which may be promoted directly by the judge for crimes 

prosecuted upon complaint. The judge may act directly as the mediator or make use of mediators 

outside of the judicial system. Another clearly restorative instrument is outlined in Art. 35 of the same 

decree, which grants restorative conduct the power to extinguish the offense as long as the conduct is 

deemed suitable by the judge to satisfy the needs of “reproof” and “prevention.”15 Furthermore, Art. 

34 of D. Lgs. n.274/2000 provides for the exclusion of criminal liability based on the relative 

insignificance of the offense as determined by a thorough analysis of the entire criminal episode.16 In 

cases where these mechanisms do not resolve the problem, the leniency of the penal competency of 

justices of the peace is also reflected in the limited nature of their sanctionatory powers, which 

privilege pecuniary penalties followed by house arrest (on weekends, Art. 53) and socially useful work 

(Art. 54).  

The sanctions applicable by justices of the peace, in fact, seem to converge toward two fundamental 

goals: on the one hand, to exclude from their sanctionatory powers the “classic” penalty of detention 

and, on the other, to leverage this exclusion, together with the peculiarity of a proceeding that tends to 

value conciliatory and restorative aspects – as well as the attitude of the offended party – in both the 

charging and prosecution phases of the proceedings, in order to restore efficacy to the application of 

the penal sanction.17   

14 R Ricciotti, La giustizia penale minorile cit. 57. The author is careful to distinguish this type of reparation of the 
consequences of the offense from compensation of the economic and non-economic damages. Conduct directed to repairing 
the consequences of the offense is performed for the purpose of conciliation with the offended person and also for the 
educational lesson that the juvenile must take away from the experience in relation to his duties as an individual and as 
member of the community. Compensation for the damages, on the other hand, whether economic or not, caused by the 
offense introduces elements of retribution which the legislator has, rightly, expunged from juvenile trials (prohibiting the 
joinder of civil parties) in order not to disturb the atmosphere in which the juvenile proceeding in held. For a more in-depth 
view of the mediation and the juvenile justice system, see S. Sartarelli, Sulle “tracce” del favor rei nella discrezionalità 

penale cit. 202-218 and the cited bibliography. 
15 G Mannozzi, ‘Collocazione sistematica e potenzialità deflattive della mediazione penale’ cit. 133-135. More generally, 
A Scalfati (ed.), Il giudice di pace. Un nuovo modello di giustizia penale (Cedam Padua 2001) 497 s. 
16 For some interesting observations on the instrument of the penal insignificance of the fact and the theory of crime, see 
the note of Prof. Fiandaca, as reported by M Mantovani and M Caianello, ‘L’irruzione della negozialità nel sistema penale’ 

cit. 1221. For what is reported in the main text, see G Mannozzi, ‘Collocazione sistematica e potenzialità deflattive della 
mediazione penale’ cit. 136 
17 D Manzione, ‘Pene pecuniarie, ‘stop and go’, lavoro minicondanne da giudice di pace’ (2000) Diritto e Giustizia 22. 
More generally, E Aprile, ‘Le nuove sanzioni applicabili dal giudice di pace nell’esercizio delle funzioni giurisdizionali in 
materia penale’ (2001) Nuovo diritto 330; E Aprile, La competenza penale del giudice di pace (Giuffré Milan 2001) 179 

66



Leniency and efficacy, therefore, are the guiding criteria on which legislators have based the 

construction of the sanctionatory apparatus established by the normative text under consideration. 

In the context of a “lenient” penal system, whose jurisdiction concerns small or minor crimes, the penal 

competency of justices of the peace does not extend to the decidedly more serious financial crimes 

covered by Directive (EU) 2017/137. Nevertheless, we thought it useful to consider that sector as well 

as the juvenile courts in order to recount the first experiments with restorative justice undertaken by 

the Italian judicial system. 

 

 

          3. ... to the collective dimension 

 

When it comes to the liability for entities for the consequences of crimes, there is a true and proper 

favor reparandi for the entire normative system in consideration of the importance recognized for 

restorative acts, in the broad sense.   Legislative Decree n. 231/2001 attributes great weight to all types 

of restoration, compensation, and reorganization that, in a strongly preventive dimension, impose 

liability on the entity to conduct itself virtuously post factum, obtaining, in exchange, advantages with 

respect to other kinds of sanctions.   

The restorative mechanisms provided by the system outlined in D.Lgs. n. 231/2001, together with the 

underlying rationale of the entire legal framework governing organizational liability, combine well 

with the strictly financial dimension of the crimes covered by Directive (UE) 2017/137, with penalties 

more in line with the restorative acts performed by the collective entity rather than the individual actor. 

The reception of the PFI Directive18, in fact, has led to a broadening of the range of crimes whose 

s.; O Forlenza, ‘Sanzioni: il rischio dell’effettività della pena’ (2000) Guida al diritto n. 38 141. For an analysis of the 
single instruments of restorative justice within the competency of justices of the peace, S. Sartarelli, Sulle “tracce”del 

favor rei nella discrezionalità penale, cit. 219-244 and cited bibliography. 
18 With D. lgs. n. 75 July14, 2020, Directive (EU) 2017/1371 (PIF Directive) of the European Parliament and the Council 
of Europe July 5, 2017 was definitively transposed into Italian law, including “criminal law provisions for the fight against 
fraud that harms the financial interests of the Union.” The decree under examination included modifications, in line with 

Art. 5, of d. lgs. n. 231/2001 aimed at broadening the catalog of crimes entailing administrative responsibility for the 
offense on the part of legal persons. Specifically, new types of crimes were added to the list contained in Art 24 of d. lgs. 
n. 231 /2001, such as the offense of fraud in government procurement contracts (Art. 356 c.p.) and the offense of fraud in 
agriculture (Art. 2 of Law n. 898/1986). Furthermore, with reference to the offenses defined by Arts. 316 bis, 316-ter, 640 
(2) (n.1), 640-bis and 640-ter c.p. the European Union was deemed equivalent to the national government and to other 
public entities as persons offended by the crime. The decree also modified Art. 25 of d. lgs. n. 231/2001, extending the list 
of offenses against the Public Administration including misappropriation of funds (Arts. 314 and 316 c.p.) and the crime 
of abuse of office (Art. 323 c.p.). With respect to this type of offense, the extension of responsibility to legal persons is 
limited, however, only to cases in which “the deed offends the financial interests of the European Union.” Other 

modifications involved Art. 25-quinquiesdecies, to which was added paragraph 1-bis, which provides, with regard to tax 
offenses Arts. 4 (unfaithful return), 5 (failure to file) and 10-quarter (unwarranted compensation, d. lgs. n. 74/2000) and on 
condition that the offenses are “committed in the context of fraudulent cross-border systems and for the purpose of evading 
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commission entails the responsibility of the legal person, who may, therefore, even for such crimes, 

undertake a path of restorative justice.  

Before moving on to an examination of the restorative actions that can be undertaken by the liable 

responsible entity and their consequences, it is well to recall that, under Art. 5 of D. Lgs. n. 231/2001, 

entities are liable for the crimes committed in their interests and to their advantage: (a) by persons with 

representative, administrative or management roles or by an organizational unit or department 

endowed with financial and operational autonomy, as well as by persons who exercise, even de facto, 

managerial control of the unit or department; (b) by persons subject to the direction or the supervision 

of one of the actors listed at letter (a). The entity is not liable if the above-listed persons have acted 

exclusively in their own interests or in the interests of third parties. Obviously, organizational liabilty 

for the crime does not come into play unless the crime committed by the physical person (senior or 

subordinate) is included in the list of crimes contemplated by Art. 24 of D. Lgs. n. 231/2001.19   

Art. 11 of the same decree indicates the criteria for the calibration of the pecuniary sanction to be 

imposed on the entity, specifying two parameters for the calculation of the amount of the sanction: the 

number and amount of the prescribed sanctions to be imposed on the entity. The first paragraph defines 

as criteria for the determination of the number of sanctions the gravity of the offense, the entity’s 

degree of liability, and the activities undertaken to eliminate or attenuate the consequences of the illicit 

act and to prevent the commission of further illicit acts. The second paragraph specifies that the amount 

the value added tax for a total amount not less than ten million euros,” application of a pecuniary sanction increased by up 

to three hundred percent for the crime of unfaithful return and up to four hundred percent for the offenses of failure to file 
and unwarranted compensation. Finally, among the offenses involving entity responsibility, also in transposition of the PFI 
Directive, the decree also inserted Art. 26-sexiesdecies concerning offenses of smuggling defined and punished by 
Presidential Decree n. 43/1973. The offense is punishable by a pecuniary sanction increased by up to two hundred percent, 
raised to four hundred percent where the amount of the duty owed is more than one hundred thousand euros. For this 
reconstruction, see C Corsaro and M Zambrini, ‘Il recepimento della Direttiva PIF e le novità in materia di reati contro la 
pubblica amministrazione e reati tributari. L’ulteriore ampliamento dei reati presupposto per la responsabilità degli enti’ 
(2020) Giurisprudenza Penale Web 7-8. On the same questions, F Mucciarelli, ‘I reati tributari nel “catalogo 231”. Un 
nuovo (ma imperfetto) strumento di contrasto alla criminalità d’impresa’ (2022) sistemapenale.it; E Mazzanti, ‘Le frodi 
agricole nello specchio della tutela penale degli interessi finanziari UE’ (2020) Riv. Dir. Agr. 102-131; E Torzuoli, ‘Frodi 
in agricoltura: l’attuazione della direttiva PIF spalanca le porte del D. Lgs. 231/2001’ (2020) osservatoriodav.it; E Basile, 
‘Riflessioni de lege ferenda sul recepimento della direttiva PIF: la responsabilità delle frodi e lo strano caso dell’art. 316-
ter c.p.’ (2019) dirittopenalecontemporaneo.it; FC La Vattiata, ‘La nuova direttiva PIF. Riflessioni in tema di responsabilità 
da reato degli enti giuridici, gruppi societari e reati tributari’ (2019) Giurisprudenza penale n. 9 1-17; L Tavassi, ‘Il primo 

anno di EPPO: appunti per una revisione critica’ (2022) sistemapenale.it fasc. n. 5 51-62; G Flora, ‘Prime riflessioni sulle 

problematiche penalistiche del recepimento della “Direttiva PIF” nel settore dei reati tributari e della responsabilità 

“penale” degli enti’ (2019) disCrimen.it; F Giunta, ‘Europa e diritto penale. Tra linee di sviluppo e nodi problematici’ (dal 
26/3/2020) disCrimen.it; M Grotto, ‘Direttiva PIF e d. lg. n. 231 del 2001. La repressione penale delle gravi frodi IVA e la 
responsabilità degli enti per reati tributari, tra situazione attuale e prospettive future’ (2020) Cassazione penale 3926 ss.; P 
Veneziani, ‘Problemi attuali in tema di responsabilità dell’ente da reato tributario’ (2020) Cassazione penale 3086 ss. 
During the drafting of this paper, was published a draft legislative decree to supplement and correct what has already been 
provided with d. lgs. n. 75/2020 (in implementation of the PFI Directive). At the moment, considering also the current 
national political crisis, it is not possible to know if this second legislative decree will be definitively issued.  
19 For further discussion of this issue, see S. Sartarelli in the Italia-National Report. 
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of the sanctions is to be determined in relation to the economic and financial conditions of the entity 

so that the actual sanction imposed can be considered effective and can, therefore, serve the purpose 

of prevention with regard to the commission of further illicit acts. 

The restorative acts that the entity may undertake appear in Art. 11(1), as a criterion for the 

determination of the number of sanctions in the calculation of the pecuniary penalty. To justify a 

finding of a lesser degree of organizational liability, the activities carried out to eliminate or attenuate 

the consequences of the illicit act and to prevent the commission of further such acts must be suitable 

to the achievement of the purpose. With one specification: for the restorative activity to be valid as a 

criterion of evaluation within the minimum and maximum limits of the prescribed sanctions, and not 

as an attenuating factor, it is sufficient that the activity conducted be directed toward the prescribed 

purpose.20 In fact, this index is independent of what is provided by Art. 12, with specific reference to 

cases of reduction of the pecuniary sanction (attenuating factors). It is sufficient to recall that 

restorative conduct contemplated by Art. 11 is not tied to any maximum temporal parameter within 

which the conduct or activity must be executed, as opposed to what is provided instead by Art. 12 (2) 

(a), by virtue of which, in order to be taken into consideration, the restorative or compensatory action 

and the elimination of the damaging or dangerous consequences  of the offense, or the initiation of 

such action must come about before the opening of the trial of the first instance.21 Consequently, 

restorative action or action aimed at preventing further offenses carried out beyond the time limit of 

the opening of the trial of first instance, even if it does not translate into the adoption of suitable 

organizational models, as required by Art. 1222, may nonetheless by usefully evaluated by the judge 

for the purpose of determining the number of the prescribed sanctions to be imposed.23  

Art. 12 of Led. Decree n.231/2001 is certainly to be considered as inspired by the need to assure 

flexibility for the sanctionatory system, permitting greater equity in the application of the pecuniary 

sanction by way of recognizing the attenuating value of special situations involving, on the one hand, 

the objective entity of the offense and, on the other hand, the execution of restorative activities or, in 

any case, atonement on the part of the entity, including in the form of prevention of the commission 

of possible future crimes24  

20 R Lottini, ‘Sub art. 11, d. lgs. 8 giugno 2001, n. 231 in FC Palazzo and CE Paliero, Commentario breve alle leggi penali 
complementari (Cedam Padua 2007) 2324; A Rossi, ‘Le sanzioni dell’ente‘ in S Vinciguerra-M Ceresa Gastaldo-A Rossi, 
La responsabilità dell’ente per il reato commesso nel suo interesse (d. lgs. n. 231/01) (Cedam Padua 2004) 71-72. 
21 EM Giarda-FM Giarda, ‘Sub art. 11 d. lgs. 8 giugno 2001 n. 231’ in A Giarda- G Spangher, Codice di procedura penale 
commentato (III Ipsoa Milan 2007) 7049. 
22 G Amato, ‘Un regime diversificato per reprimere gli illeciti’ (2001) Guida al diritto n. 26 68.   
23 R Lottini, ‘Il sistema sanzionatorio’ in G Garuti (ed.), Responsabilità degli enti per illeciti amministrativi dipendenti da 
reato (Cedam Padua 2002) 141-142.  
24 S Gennai-A Traversi, La responsabilità degli enti per gli illeciti amministrativi dipendenti da reato (Giuffrè Milan 2001) 
93; R Lottini, ‘Sub art. 12, d. lgs. 8 giugno 2001, n. 231’ in FC Palazzo-CE Paliero, Commentario breve alle leggi penali 
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Situations of relative insignificance are provided for in the first paragraph of Art. 12, by which there 

is a reduction of the prescribed pecuniary sanction when the offender has committed the illicit act 

primarily in his or her own interests or in the interests of third parties and the entity has received no or 

only a minimal advantage from the crime (a), or the financial or economic damage is slight. Although 

the normative formulation is not unequivocal, it must be assumed that the two above-indicated factors 

are alternative to one another for reasons strictly tied to the internal analysis of Art. 12. Indeed, with 

regard to the hypothesis outlined in paragraph 2 of Art. 12, the expressive formulation itself creates a 

nexus of alternativity, made clear by the fact that paragraph 3 expressly pertains to the hypothesis of 

concurrence of the two conditions (and in which case the sanction is reduced by one half to two 

thirds).25  

The second paragraph of Art. 12 concerns two situations in the presence of which the pecuniary 

sanction is reduced by one third to one half; situations which have in common their “dependence,” in 

the broad sense, on an activity of the entity that, in order to benefit from attenuation of the sanction, 

must pay the total damages caused by the offense and eliminate the damaging or dangerous 

consequences of the crime or undertake efficacious action in that direction (a); or it must adopt and 

put into operation a suitable organizational model to prevent the future commission of such offenses 

(b). If both of these conditions are met, the reduction will be one half to two thirds (3); but in any case 

the pecuniary sanction shall not be less than €10,329 (4). 

The first alternative (a) consists of restorative activity in the strict sense, which looks toward the past, 

that is, to the negative consequences brought about by the sanctioned conduct and the attenuation that 

derives from the restorative activity rewards the actions of atonement carried out by the entity and 

aimed at neutralizing those negative effects caused by the crime which gave rise to the administrative 

liability. To qualify for the reduction contemplated in this case, two requirements must be met. 

The first, of a temporal nature, requires that the restorative conduct be initiated before the declaration 

of the opening of the trial in the first instance. The second requirement necessary for the applicability 

of the reduction under examination is objective and pertains to the content of the restorative activities, 

which must include both complete compensation of the damages and (jointly) the elimination of the 

damaging and dangerous consequences of the crime.26  

The purpose of this provision, therefore, is to guarantee, through the above-described restorative 

actions, not only the complete reintegration of the economic and financial conditions of the damaged 

complementari (Cedam Padua 2007) 2325; more generally, G Marinucci, ‘La responsabilità penale delle persone 
giuridiche. Uno schizzo storico-dogmatico’ (2007) Rivista italiana di diritto processuale penale 445.  
25 G De Marzo, ‘Le sanzioni amministrative: pene pecuniarie e sanzioni interdittive’ (2001) Le società 1311. 
26 G Amato, ‘Un regime diversificato’ cit. 70; S Gennai-A Traversi, ‘La responsabilità degli enti per gli illeciti 

amministrativi dipendenti da reato’ cit. 96. 
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party, but also the elimination of other, different, negative effects produced by the offense, even where 

they do not impact the economic and financial condition of the victim. A similar provision might, 

however, seem on first glance to be overly severe, were it not for the contemplation of an opportune 

corrective: by virtue of the fact that performance of the compensatory obligation and the elimination 

of the damaging and dangerous consequences of the offense might not be possible (or no longer 

possible) because of, for example, the economic difficulties of the offending entity, provision has been 

made for the application of the mitigation even to reward acts of atonement which have been 

substantiated in “an effective” – as far as possible and feasible- activity aimed at repairing the 

prejudicial effects of the crime.27 

The second “dependent” hypothesis of actions undertaken by the liable entity that may give rise, under 

Art. 12 (2) (b) to a reduction of the pecuniary sanction is when “there has been adopted and put into 

operation an organizational model capable of preventing crimes similar to the one committed” (the 

organizational models capable of preventing the crimes referred to are those established by Articles 6 

and 7 of D. Lgs. n. 231/2001).  

In this case, the action required of the entity in order to benefit from the reduction of the sanction, must 

nonetheless be executed before the declaration of the opening of the trial of the first instance, insofar 

as it is directed at the impediment of the commission of offenses of the same type as the crime which 

gave rise to the entity’s administrative liability. The “reward” for the offending entity is tied, therefore, 

to the removal of the risk of future further penal violations. Nevertheless, the action required of the 

entity is colored, also in this case, by partially restorative connotations, taking the form of acts of 

atonement carried out too late with respect to the commission of the contested offense (if, in fact, the 

adoption of the new organizational model had been timely, and therefore in advance of the commission 

of the crime, the entity would have been exempt from liability as provided by Art. 6 (1) of D. Lgs. n. 

231/2001).28   

27 G Amato, ‘Un regime diversificato’ cit. 70; S Gennai-A Traversi, ‘La responsabilità degli enti per gli illeciti 

amministrativi dipendenti da reato’ cit. 96-97; R Lottini, ‘sub art. 12, d. lgs. 8 giugno 2001, n. 231’ cit. 2326. 
28 S Gennai-A Traversi,‘La responsabilità degli enti per gli illeciti amministrativi dipendenti da reato’ cit. 98-99; R Lottini, 
‘sub art. 12, d. lgs. 8 giugno 2001, n. 231‘ cit. 2327; EM Giarda-FM Giarda, ‘sub art. 12 d. lgs. 8 giugno 2001, n. 231’ in 
A Giarda- G Spangher, Codice di procedura penale commentato (III Ipsoa Milano 2007) 7052; G Amato, ‘Un regime 

diversificato’ cit. 71; G Amato,‘Finalità, applicazione e prospettive della responsabilità amministrativa degli enti’ (2007) 
Cassazione penale 359; G De Vero,‘La responsabilità diretta ex crimine degli enti collettivi: modelli sanzionatori e modelli 
strutturali’ (2003) Legislazione penale 356; M Pelissero, ‘La responsabilizzazione degli enti. Alla ricerca di un difficile 

equilibrio e prospettive di efficienza’ (2003) Legislazione penale 371; G De Francesco, ‘La responsabilità della società: un 
crocevia di problematiche per un nuovo “modello” repressivo’ (2003) Legislazione penale 372 ss.; per una generale 
ricostruzione dei criteri di imputazione e dei modelli organizzativi, A Cosseddu, ‘Responsabilità da reato degli enti 
collettivi: criteri di imputazione e tipologia delle sanzioni’ (2005) Rivista trimestrale di diritto penale 1 ff. 
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With regard to prohibitory sanctions, on the other hand, they are applied only in cases of exceptional 

gravity, or only for the alleged offenses that, in the total respect of the principle of legality, are 

expressly provided for, and in the presence of precise conditions (Art. 13 of D. Lgs. n. 231/2001), 

given the capacity of such sanctions to paralyze or limit the activities of the entity. For prohibitory 

sanctions to be applied, it is necessary that at least one of two pre-established conditions persists: the 

first expresses the requirement that the entity profited from the crime in a substantial amount and that 

the offense was committed by senior managers by their subordinates, but, in this case, because of a 

grave organizational flaw. The second is related to the reiteration of the illicit acts (Art. 20) which is 

the case when the entity, already found guilty with a definitive judgment for an offense dependent on 

a crime, commits another one in the five years following the definitive judgment of guilt.29  

Finally, and also with regard to the application of prohibitory sanctions, it must be recalled that Art. 

13 (3) of Leg. Decree n. 231/2001 which provides that, in the cases listed in Art. 12(1) – analyzed 

above – (cases of reduction of the pecuniary sanction owing to the commission of the offense primarily 

in one’s own interests or in the interests of third parties, where the entity derived no or only minimal 

advantage; the economic and financial damage caused by the offense is especially insignificant) 

prohibitory sanctions shall not be applied.30 In addition, Art. 17 of Leg. Decree. 231/2001 (entitled 

“Reparation of the consequences of the crime”) which is perfectly in line with measures indicating 

reparatory conduct by the liable entity to be rewarded. Indeed, the entity – despite the application of 

pecuniary sanctions and as long as the required conditions are satisfied prior to the declaration of the 

opening of the trial of first instance, -- can avoid the application of prohibitory sanctions if (a) it has 

totally compensated the damage and has eliminated the damaging or dangerous consequences or the 

crime, or it has in any event undertaken effective action for that purpose; (b) it has eliminated the 

organizational flaws that determined the occurrence of the crime by adopting and putting into operation 

organizational models capable of preventing similar crimes; (c) has put the profits earned from the 

crime at the disposal of the authorities for the purpose of confiscation.31   

29 G Varraso, ‘Il procedimento per gli illeciti amministrativi dipendenti da reato’ in G Ubertis-GP Voena (directed by), 
Trattato di procedura penale XLVII (Giuffrè Milan 2012) 82-83; A Bernasconi, ‘L’apparato sanzionatorio’ in A 

Bernasconi-A Presutti, Manuale della responsabilità degli enti (Giuffrè Milan 2013) 189-190; among the first comments 
there is also F. Viganó, ‘Sub art. 13 d. lgs. n. 231/01’ in A Presutti, A Bernasconi and C Fiorio, La responsabilità degli 
enti. Commento articolo per articolo al d. legisl. 8 giugno 2001, n. 231 (Cedam Padua 2008) 199 ss. More generally, S 
Sartarelli, ‘Societas puniri potest: commisurazione e scelta della sanzione’, in C Fiorio (ed.), La prova nel processo agli 
enti (Giappichelli Turin 2016) 111-142 and reported  bibliography. 
30 Also worthy of note is Art. 14 d. lgs. n. 231/2001 which outlines the criteria for choosing prohibitory sanctions that, for 
their type and duration, refer to the provisions of Art. 11 (examined earlier in regard to the calculation of pecuniary 
sanctions). 
31 The clearly restorative purpose of Art. 17 d. lgs. 231/2001 is highlighted by: G Fiorella, ‘Condotte riparatorie e vicende 
modificative nel sistema della responsabilità dell’ente da reato’ cit. 4837 ss., which underlines how the timely performance 
of restorative conduct is reflected positively even in the preventive phase, determining the revocation (even on the 
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        4. The cumulative dimension: notes  

 

In concluding this brief excursus, it is well to take note of a problematic question of 

interpretation, with considerable practical repercussions, that concerns the possible cumulative 

superimposition of the two dimensions (individual and collective) of restorative justice. Given 

that the administrative liability of an entity necessarily derives from the commission of a crime 

(among those indicated by Decree 231/2001 as proscribed offenses) by a physical person (who 

is related to the entity in that he or she occupies a senior or subordinate position and has acted 

in its interest or to its advantage), the question arises whether the reparatory mechanisms 

eventually recognized for the physical person (Art. 131 bis c.p. – granting of impunity for the 

insignificance of the offense; Art. 162 ter c.p. – extinction of the offense for reparatory conduct; Art. 

168 bis c.p. – suspension of the proceedings with probation, provided by retro paragraph 2), can also 

be extended to the collective entity, perhaps autonomously, without regard, that is, for their application 

to the physical person, thereby becoming cumulative with the reparatory acts already contemplated by 

D. Lgs. n. 231/01. 

The question has long been debated in both jurisprudence and doctrine and, in certain aspects, is still 

the object of contrasting resolutions that cannot be examined in detail here. It must be noted, however, 

that, with regard to Art. 131 bis c.p., and thus to the possibility of granting impunity to the entity due 

to the insignificance of the offense, jurisprudence32 (but not doctrine) has assumed a rather decisive 

position that it is not practicable. This negative conclusion has also been reached in the case of the 

applicability to the entity of Art. 162 ter c.p. (extinction of the offense for reparatory conduct)33 . To 

court’sown motion) of the prohibitive measures already applied during the proceedings (Art. 50 d. lgs. n. 231/2001 to be 
coordinated with the hypothesis of the suspension of precautionary measures provided by Art. 49 of the same decree); 
while, according to Art. 78, in cases where the conduct contemplated by Art. 17 have been put into place beyond the time 
limit, the prohibitory sanctions can be converted into their equivalent pecuniary sanction. C Trabace, ‘Quali occasioni di 

ravvedimento per l’ente sotto processo?’ cit. 6-11. Furthermore, according to the Court of Cassation an appeal against a 
prohibitory measure, which while the appeal is pending has been revoked following reparatory conduct as per Art. 17 
carried out by the enterprise under investigation, cannot be declared inadmissible de plano, but must be fully debated by 
the parties, Cass. Pen. SU 27 September 2018 n. 51515 with a note by C Bossi, ‘Responsabilità degli enti e misure cautelari: 
per le SS.UU. è sempre necessario il contraddittorio pieno’ (2018) Diritto&Giustizia 7 ss. Finally, we would point out, on 
the problematic aspects of organizational responsibility that have been considered by the courts, (suitability of the 
organizational model, role of the supervisory body, etc.), the judgment of the Court of Cassation (Sec. VI 11 November 
2021-15 June 2022 n. 23401) which ended a long judiciary battle (Impregilo case) (20 June 2022) sistemapenale.it. 
32 Cassation Court, Sez. III, judgment  10 July 2019-15 January 2020 n. 1420 with a note by F Furia, ‘La Cassazione 
ribadisce che l'art. 131-bis c.p. non esclude la responsabilità da reato degli enti’ (19 febbraio 2020) sistemapenale.it  
33 C Trabace, ‘Quali occasioni di ravvedimento per l’ente sotto processo?’ cit. 11-12; S Giannini, ‘La causa di estinzione 
del reato per condotte riparatorie. Criticità e prospettive di riforma’ (2 November 2021) disCrimen.it; D Vispo, ‘Il 

procedimento a carico degli enti: quali alternative alla punizione?’ (25 November 2019) legislazionepenale.eu. 
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the contrary, the extension to entities of the provisions of Art. 168 bis c.p. appears, for the time being, 

to be admissible.  

The application of suspension of the proceedings with probation in regard to entities has been the 

object of contradictory court decisions. Limiting ourselves to the most recent of them, while on April 

21, 2021 the Court of Spoleto issued an order declaring the inadmissibility of the relative motion, the 

Court of Bari, on June 22, 2022, held that the suspension of the proceedings with probation was 

completely compatible with the system of administrative liability of entities deriving from the offense 

insofar as “ . . . Omissis . . . The ratio of the criminal law policy that inspires D. Lgs. 231/2001 is not 

retribution for its own sake, nor mere prevention, but specific prevention in the context of re-education: 

the objective, that is, is to induce the entity to adopt reparatory behaviors that permit the resolution of 

the social conflict provoked by the offense, as well as suitable, concrete, and effective organizational 

models which, by acting incisively to change the culture of the enterprise can allow it to continue 

operating lawfully in the marketplace or, better, to go back to operating in the marketplace with a new 

prospect of legality.”34 We shall have to wait and see what the exegetic development of these forms of 

“cumulative” restorative justice will be, provided that the legislative branch, in the meantime, does not 

decide to intervene, in one way or the other. 

  

 

    

                  

     

   

      

34 Court of  Bari, Sez. I, ord. 22 June 2022, with a note by  G Stampanoni Bassi (ed.), ‘Responsabilità degli enti ex d. lgs. 
231/2001: il Tribunale di Bari ammette una società alla messa alla prova’ (22 June 2022) giurisprudenzapenale.com; G 
Galluccio Mezio, ‘Il Tribunale di Spoleto si schiera per l’inapplicabilità della messa alla prova nel procedimento penale a 

carico dell’ente’ (2022) Diritto penale e processo 245 ss. 
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CHAPTER 7 

 

Toward a new system of restorative justice in Italy: aims and  

perspectives of the Cartabia Reform 
 

Rossella Fonti1 

 

SUMMARY: Introductory considerations. – 2. The current situation and the objectives of the reform. – 3. 
Guiding criteria in regard to the concept, actors and programs of restorative justice. – 4. Intersections 
between restorative justice and traditional justice. 

 

ABSTRACT: The theme of restorative justice is absolutely central to the “Cartabia Reform”. The recent regulatory 
intervention of the Italian Parliament intends to outline a general paradigm of restorative justice. The aim is to 
achieve a decisive change of pace towards a model of justice which in Italy has had only limited and sectoral 
experiences. This article analyses the principles and guidelines provided for by Article 1, paragraph 18, Law no. 
134 of September 27, 2021 - which the delegated legislator will have to comply with in introducing an organic 
discipline of restorative justice - highlighting the potential of the reform in progress. 

Keywords: restorative justice, mediation, ongoing reform. 

 

1. Introductory considerations 

Restorative justice is at the core of the directives on the reform of criminal justice provided for by Law 

no. 134 of September 27, 2021 (the so-called “Cartabia Reform”).2  

   The legislator’s special attention for this theme emerges in the title of the law itself (“Delegation to the 

Government for the efficiency of criminal trials and in the matter of restorative justice and measures for 

the speedy definition of judicial proceedings”) which refers explicitly to restorative justice. This express 

reference to restorative justice in the title of a law that concerns different aspects of substantive and 

1 AFFILIATION: Dipartimento di Giurisprudenza, Università degli Studi di Perugia; EMAIL: rossella.fonti@unipg.it 
2 Law no. 134/2021 is composed of 2 articles. Article 1 provides for a series of delegations to the Government for the reform 
of the criminal trial and the penal sanction system as well as the introduction of an organic system of restorative justice, which 
will have to be exercised within one year after the entry into force of the law; Article 2 contains new provisions of the criminal 
code and the criminal procedure code, in force since 19 October 2021.  
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procedural criminal law indicates the emphasis and autonomy that has been given to the topic under 

examination.3 Furthermore, that the law’s provisions concerning restorative justice constitute the 

“flagship” of the entire reform4 is evident in the official declarations of Italian Minister of Justice, Marta 

Cartabia, who has defined the chapter on restorative justice as the most innovative of the reform.5  

   Further evidence of the importance assigned to restorative justice and of the concrete commitment to its 

development comes from the choice to allocate economic resources for the implementation of the 

restorative measures. Indeed, Art. 1, paragraph 19, law no. 134/2021 provides for an annual expenditure 

of €4.438.524 starting from 2022. Such an allocation is not common for the Italian legislator, used to 

passing justice reforms without any cost.  

   These symptomatic indications of the legislator’s interest find full confirmation in the provisions of Art. 

1, paragraph 18, law no. 134/2021 which delegates the Government to set up an organic framework of 

restorative justice, on the basis of numerous guiding criteria (letters a to g) regarding principles, notions 

and operative instruments.6 In addition to these provisions, there are further delegation guidelines aimed 

at strengthening already existing judicial instruments inspired by the logic of restorative justice.  

 

2. The current situation and the objectives of the reform 

   Our legal system has instruments or practices that are related to or inspired by restorative justice. In 

some cases, provision has made for forms of conciliation; in others, reference is made to reparatory 

conduct aimed at eliminating the consequences caused by the offence or at compensation for damages.7 

3 Cf. V Bonini, ‘Evoluzioni della giustizia riparativa nel sistema penale’ (2022) Processo penale e giustizia 111, which observes 
that the choice of the thematic reference in the title, in addition to emphasizing the importance that restorative justice assumes 
in the reform, «allows it to become autonomous with respect to the rest of the legislative intervention, which is enclosed (and 
in certain ways, compressed) in the logic of the “efficiency of the criminal trial” and of the “speedy resolution of judicial 
proceedings” to which the nomen of law no. 134/2021 refers». See also E A A Dei-Cas, ‘Qualche considerazione in tema di 
giustizia riparativa nell’ambito della legge delega Cartabia’ (2021) Archivio penale web (n. 3) 1 and 3, which affirms that this 
law, in attributing a key role to restorative justice, «testifies a major cultural change, departing from the “revengeful” criminal 
justice that the Italian legislature has pursued in recent years». 
4 Cf. E A A Dei-Cas, ‘Qualche considerazione in tema di giustizia riparativa nell’ambito della legge delega Cartabia’ cit. 3; A 
Manna, ‘Considerazioni critiche sulle proposte della Commissione Lattanzi in materia di sistema sanzionatorio penale e di 

giustizia riparativa’ (2021) Archivio penale web (n. 2) 7. 
5 M Cartabia, Annual Report to Parliament (19 January 2022) www.sistemapenale.it 19 and 33. On the importance and the 
need for the intervention see also M Cartabia, Justice policy guidelines, 14 March 2021, www.ilsole24ore.com 15 March 2021. 
6 V Bonini, ‘Evoluzioni della giustizia riparativa nel sistema penale’ cit. 112. 
7 On the recognition of the primary instruments of restorative justice in Italy see Italia-National Report, in A Lanciotti, M M 
Pisani, S Brizioli and S Marte (eds), ‘The DRAMP Project- Diversion, restorative and mediation procedures National Reports’ 

(2022). 
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These instruments, however, operate only in certain normative fields8 or in relation to certain offences9. 

Rather often, moreover, the legislator has had recourse to such instruments more for the purpose of 

reducing the number of judicial proceedings than for the pursuit of restorative justice. The peculiarity of 

the contexts in which there are traces of elements inspired by restorative justice and the diversity of the 

forms and contents typical of such instruments are such that they do not permit generalization.10 In the 

final analysis, although by now quite numerous, references to restorative or reparatory instruments in the 

broad sense are «occasional and placed in the system in a way unsuitable to the formation of a coherent 

design»11.  

   In the face of a fragmentary and unsystematic panorama, where restorative instruments take on 

heterogeneous forms and meanings, the reform intervenes not only to broaden the operative field of some 

already existing instruments,12 but also and above all to delineate a general paradigm in order to amplify 

8 See, for example, the juvenile criminal proceedings, the proceedings before justices of the peace, as well as the system of 
administrative liability of legal entities deriving from crimes, on which, supra, S Sartarelli, ‘The individual and collective 
dimensions of restorative justice’. Some references to reparatory conduct are also contained in the penitentiary system both 
with regard to the scientific observation of personality and to the contents of provisions regarding assignment to social services 
with probation. 
9 Merely as an example see, among others, the instrument of extinction of the offence for reparatory conduct, which, as per Art. 
162-ter c.p. (criminal code), operates only in cases prosecutable on complaint and subject to remission (and with the exclusion 
of the crime of which at Art. 612-bis c.p.); suspension of the trial with probation for adult offenders, which can be requested 
only in relation to crimes punished by pecuniary penalties, or with detention up to a maximum of four years, only or together 
with or in the alternative to a pecuniary sanction, and for crimes subject to direct summons to judgment in criminal proceedings 
with a sole judge as per Art. 550, paragraph 2, c.p.p. (code of criminal procedure); on plea bargaining, Art. 444, paragraph 1-
ter, c.p.p. provides for restitutive conduct as a condition of access to the procedure only in respect of certain crimes against the 
public administration. 
10 Cf. L Parlato, ‘Verso un dialogo tra giustizia riparativa e penale? Bisognerà “mediare”’ (2022) www.giustiziainsieme.it 4 
July 2022. 
11 V Bonini, ‘Le linee programmatiche in tema di giustizia riparativa: il quadro e la cornice’ (2021) www.lalegislazionepenale.it 
15 June 2021 2. 
12 Emblematic in this sense are the delegating directives in regard to suspension of the proceedings with probation for adult 
offenders. Art. 1, paragraph 22, law no. 134/2021 provides for the extension of the applicability of trial probation, in addition 
to the cases provided for by Art. 550, paragraph 2, c.p.p., to further specified crimes, punished with prescribed detention of no 
more than a maximum of six years, which lend themselves to processes or re-socialization or reparation, on the part of the 
offender, compatibly with the instrument, also establishing that the request for suspension of the proceedings with probation 
for the defendant can also be made by the prosecutor. A further instrument whose applicability will be broadened, also with an 
eye to incentivizing reparatory conduct, is the grant of impunity based on the “particular tenuity of the fact” (“particolare 
tenuità del fatto”). First of all, the applicability of this instrument is extended to crimes punishable by imprisonment for a 
minimum term not exceeding two years (“pena detentiva non superiore nel minimo a due anni”), except for certain serious 
crimes. Furthermore, the executive is delegated to take into consideration, for the purpose of evaluating the significance of the 
offence, conduct following the commission of the crime (see Art.1, paragraph 21, law no. 134/2021). Also for the purpose of 
incentivizing reparatory/compensatory conduct Art. 1 paragraph 15 law no. 134/2021 provides for a broadening of prosecutions 
on complaint for the offence of serious or extremely serious personal injury on the roads as per Art. 590-bis, paragraph 1, c.p. 
and its extension to additional specific crimes against persons or against property. Finally, Art. 1, paragraph 23, law no. 
134/2021 delegates the Government to provide a cause for the extinction of misdemeanours (“contravvenzioni”) effective at 
the preliminary investigation stage of the proceedings by reason of the timely performance of special prescriptions issued by 
the investigating body and of the payment of a sum of money determined as a fraction of the maximum fine established for the 
committed offence, or, as an alternative to payment, publicly useful work. The new institute will only apply to offences - to be 
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the prospects of a more wide-ranging system of restorative justice. The law is intended to mark a decisive 

change of pace that will launch a model of justice that in our legal system has met with resistance, in the 

sense that it has struggled «to find recognition and vitality of application».13 And truthfully, despite the 

numerous and in-depth Italian studies on the topic,14 restorative justice continues to be, for public opinion 

and for a large portion of the actors in the legal system (magistrates, defense lawyers), a rather fleeting 

topic, not fully known, and subject to skepticism, reservations, and misunderstanding.  

 Some of this resistance is cultural, while some is due to a normative vacuum or uncertainty. On 

the cultural side, it must be emphasized that Italy is still based on the traditional model of justice that 

responds to crime with punishment (preferably detention, according to the logic of a prison-centered 

system), that has a retributory, preventive, and rehabilitative purpose. In such a context, there tends to be 

an attitude of distrust toward a system of justice that views crimes not only as violations of legal norms, 

but above all as fractures of social relationships that must be responded to with encounters, reparations, 

identified by the delegated legislator - in respect of which restorative or compensatory conduct can eliminate the damage or 
danger caused. More incisive proposals for the extension of instruments of restorative justice were made by the Study 
Commission chaired by Giorgio Lattanzi – charged with formulating amendments to the draft law A.C. 2435, a proposed 
enabling law to delegate the Government to improve the efficiency of criminal trials and provisions for the speedy resolution 
of judicial proceedings pending before the appeals court (the text of which gave rise to the reform under examination here) – 
and which nevertheless were not adopted by the legislator (see especially the so-called “conditional dismissal” - “archiviazione 
meritata”). The text of the Study Commission’s Final Report is available at the following link: 
https://www.giustizia.it/cmsresources/cms/documents/commissione_LATTANZI_relazione_finale_24mag21.pdf.    
13 In these terms, V Bonini, ‘Evoluzioni della giustizia riparativa nel sistema penale’ cit. 115. 
14 By now the literature is quite vast. See, among many others, G Bertagna, A Ceretti and C Mazzucato (eds), ‘Il libro 

dell’incontro. Vittime e responsabili della lotta armata a confronto’ (Milano 2015); D Certosino, ‘Mediazione e giustizia penale’ 

(Bari 2015); A Ciavola, ‘Il contributo della giustizia consensuale e riparativa all’efficienza dei modelli di giurisdizione’ (Torino 

2010); S D’Amato, ‘La giustizia riparativa tra istanze di legittimazione ed esigenze di politica criminale’ (2018) Archivio 

penale web (n. 1) 1; G De Francesco, ‘Il silenzio e il dialogo. Dalla pena alla riparazione dell’illecito’ (2021) 

www.lalegislazionepenale.eu 1 June 2021; M Donini, ‘Il delitto riparato: una disequazione che può trasformare il sistema 

sanzionatorio’ (2015) Diritto penale contemporaneo 236; M Donini, ‘Pena agìta e pena subìta. Il modello del delitto riparato’ 

(2020) www.questionegiustizia.it 29 October 2020; L Eusebi (ed), ‘Una Giustizia Diversa. Il modello riparativo e la questione 

penale’ (Milano 2015); G Fiandaca and C Visconti (eds), ‘Punire mediare riconciliare’ (Torino 2009); G Fornasari and E 
Mattevi (eds), ‘Giustizia riparativa, responsabilità, partecipazione, riparazione’ (2019); M Kilchling and L Parlato, ‘Nuove 

prospettive per la restorative justice in seguito alla Direttiva sulla vittima: verso un “diritto alla mediazione”? Germania e Italia 

a confronto’ (2015) Cassazione penale 4188; A Lorenzetti, ‘Giustizia riparativa e dinamiche costituzionali’ (Milano 2018); P 

Maggio, ‘Mediazione e processo penale. I disorientamenti del legislatore italiano’, in A Pera (ed), ‘Dialogo e modelli di 

mediazione’ (Milano 2016) 38; G Mannozzi, ‘Giustizia riparativa’ (2017) Enciclopedia del diritto Annali X 469; G Mannozzi, 
‘La giustizia senza spada. Uno studio comparato su giustizia riparativa e mediazione penale’ (Milano 2003); G Mannozzi, 

‘Collocazione sistematica e potenzialità deflattive della mediazione penale’, in G De Francesco and E Venafro (eds), 
‘Meritevolezza di pena e logiche deflattive’ (Torino 2002) 117; G Mannozzi and G A Lodigiani,’ La giustizia riparativa. 

Formanti, parole e metodi’ (Torino 2017); G Mannozzi and G A Lodigiani (eds), ‘Giustizia riparativa. Ricostruire legami, 
ricostruire persone’ (Bologna 2015); C Mazzucato, ‘Appunti per una teoria ‘dignitosa’ del diritto penale a partire dalla 

restorative justice’ (2010) Dignità e diritto: prospettive interdisciplinari. Quaderni del Dipartimento di Scienze Giuridiche, 
Università Cattolica del Sacro Cuore (n. 2) 99; E Mattevi, ‘Una giustizia più riparativa. Mediazione e riparazione in materia 

penale’ (Napoli 2017); F Palazzo, ‘Sanzione e riparazione all’interno dell’ordinamento giuridico italiano: de lege lata e de lege 
ferenda’ (2017) Politica del diritto 349. 
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and reconciliation.15 People ask how this “new” mode of conflict resolution – new but, in reality, ancient 

in the sense that its embryonic stage dates back to Judeo-Christian tradition16 – can replace classic justice. 

They see in it a form of clemency for the offender, unacceptable in a scenario increasingly dominated by 

penal populism. 

 With regard to these reservations, it is worth reiterating that restorative justice does not aim to 

replace the so-called traditional justice (which has some irrepressible demands) but intends to complement 

it17: the two different models (retributory and reparatory), both responding to the exigencies of criminal 

justice, have to operate in integrated forms.18 The idea that restorative justice is a form of clemency is also 

to be rejected forcefully. As emphasized on several occasions, by Minister Cartabia and others, «we are 

not in the realm of clemency, or pardon, or mercy» but of «a justice that helps the transgressors assume 

their responsibility to victims and to the community, by way of encounter and dialogue».19 In other words, 

the underlying philosophy and objectives of restorative justice tend to consider the advantage of all 

subjects involved in the application of criminal justice. They benefit the offender, because in the paradigm 

of restorative justice the penal response has the aim of holding the transgressor responsible, who is no 

longer viewed as a passive recipient of a sanction, but rather, and above all, as a person stimulated to act 

dynamically to eliminate the damage suffered by the victim of the offence.20 They also benefit victims, 

because restorative justice is centered on their needs, the recognition of their dignity, of their point of 

view, of the prejudice they have experienced. Furthermore, restorative justice benefits the community, 

because it aims to resolve conflicts generated by crimes with a response that can be more effective, 

definitive, and long-lasting. Regarding this last point, there are some interesting empirical studies that 

highlight how systems that provide for restorative justice do not lose in terms of security but gain «in 

15 G Mannozzi, ‘Giustizia riparativa’ cit. 469. 
16 G Mannozzi, ‘Giustizia riparativa’ cit. 467. 
17 Cf., among others, M Cartabia, Remarks delivered at the Conference on Restorative Justice and Training for Magistrates at 
the Università Cattolica of Milan, 14 March 2022, and see Final Report and Proposed Amendments presented by the ministerial 
Study Commission chaired by G Lattanzi, 24 May 2021, cit. 75.  
18 M Montagna, ‘Sospensione del procedimento con messa alla prova e attivazione del rito’, in C Conti, A Marandola and G 

Varraso (eds) ‘Le nuove norme sulla giustizia penale’ (Padova 2014) 373. 
19 M Cartabia, Opening address at the Conference of Ministers of Justice of the Council of  
Europe, held in Venice 13 and 14 December 2021, 5. Analogously, M Cartabia, Annual Report to Parliament, 19 January 2022, 
cit. 33. 
20 G Tabasco, ‘La sospensione del procedimento con messa alla prova degli imputati adulti’ (2015) Archivio penale web (n. 1) 
3. 
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terms of offender responsibility, desistence and, at least in some studied areas, containment of 

recidivism».21 

 Other misunderstandings, unfortunately, have been favored by our legislation. Often restorative 

justice has been identified with compensatory conduct. Actually, reparation is a broader concept and it is 

not always economically fungible, since there are events and deeds that cannot in any way be quantified.22 

Reparation has a profound significance and, above all, an ethical value that makes it more complex than 

mere compensation, which, on the contrary, could in certain ways undervalue the suffered injustice. In the 

authentic dimension of restorative justice, the concept and the concrete ways with which reparation is 

carried out are freed from the asphyxiating logic of compensation or restitution and also involve 

“symbolic” behavioral dynamics (apology, cooperative conduct, recognition of the other’s dignity) that 

can also have political and social value.23  

 Another misunderstanding deriving from our sectorial experiences of the instruments of restorative 

justice is the idea that they can be applied only to minors or for petty crimes. On the contrary, some studies 

have provided statistical data showing that the best outcomes are actually achieved in the context of most 

serious crimes, especially so-called “blood” crimes.24 

 Moreover, there are reservations and doubts regarding guarantees. Specifically, there is the 

concern that participation in non-positively defined processes of restorative justice can have negative 

repercussions in the definition of criminal proceeding, especially in light of the circumstance that the 

supranational sources of law generally require the acknowledgment of the principal facts – and therefore 

at least of the factual conduct – as a condition for access to reparative instruments.25 

21 In these terms, M Cartabia, Opening address at the Conference of Ministers of Justice of the Council of  
Europe, cit. 8. 
22 Cf. G Mannozzi, ‘Giustizia riparativa’ cit. 474, which, in recalling Kant according to whom there are things that have a 
«price» and others that have «dignity» unsusceptible to monetization, affirms that the «economic yard stick, if used exclusively, 
is not suitable to promoting reparation with respect to conflicts that mix components that have a “price” and components that 
have “dignity”».  
23 G Mannozzi, ‘Giustizia riparativa’ cit. 475. 
24 M Cartabia, Remarks delivered at the Conference on Restorative Justice and Training for Magistrates at the Università 
Cattolica of Milan, 14 March 2022, cit. In this perspective one especially significant experience concerns the terrorism offences 
analyzed by G Bertagna, A Ceretti and C Mazzucato (eds), ‘Il libro dell’incontro. Vittime e responsabili della lotta armata a 
confronto’ cit.  
25 Art. 12, letter c) of Directive (EU) 29/2012 indicates three conditions of access to the reparative process which «the offender 
has acknowledged the basic facts of the case». Analogously, section 30 of Recommendation 2018 (8) and section 8 of ECOSOC 
Resolution 2002/12 on the Basic principles on the use of restorative justice programmes in criminal matters, which, however, 
specify that the acknowledgment of the basic facts must be effected by all the participants in the process of reparation 
(including, therefore, the victim). 
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 Last but not least, an obstacle that has impeded, up to now, the affirmation of restorative justice is 

the shortage of professional mediators and mediation services in the field of criminal law.26 

 Hopefully, many of these reservations and misunderstandings will be overcome with the Cartabia 

reform, which, by bringing to completion the attempts at legislative intervention begun in recent years27, 

aims to provide a systematic and organic reform of restorative justice, by developing its potentialities in 

line with the guidelines offered by supranational norms on the subject. 

 

3. Guiding criteria in regard to the concept, actors and programs of restorative justice 

 

In this perspective, an important first piece of the mosaic in the process of composition concerns the 

definition of the concept of restorative justice. Important guide-lines for the legislator are contained in 

Directive (EU) 29/2012, establishing minimal standards on the rights, support and protection of victims 

of crime, as well as in Recommendation CM/Rec 2018 (8), regarding restorative justice in criminal matter, 

a document recently recalled and reinforced in the Declaration of the Ministers of Justice of the Council 

of Europe Member States on the role of restorative justice in criminal matters, adopted in Venice on 

December 14, 2021. 

In Directive (EU) 29/2012 restorative justice is defined as «any process whereby the victim and the 

offender are enabled, if they freely consent, to participate actively in the resolution of matters arising from 

the criminal offence through the help of an impartial third party» (Art. 2, paragraph 1, letter d). 

The Recommendation of 2018 states at §3 that «“Restorative justice” refers to any process which 

enables those harmed by crime, and those responsible for that harm, if they freely consent, to participate 

actively in the resolution of matters arising from the offence, through the help of a trained and impartial 

third party (hereinafter the “facilitator”)». 

26 Cf. V Bonini, ‘Le linee programmatiche in tema di giustizia riparativa: il quadro e la cornice’ cit. 14-15, which reports the 
negative experience, in this sense, of the first hypothesis of mediation prescribed by the legislator in Art. 29 of D. Lgs no. 
274/2000, where provision is made for the possibility for justices of the peace to assign the parties to centers for mediation. In 
practice, it is primarily the judge who performs the role of mediator and his intervention is essentially aimed at leading the 
parties to agreements on compensation for victims. 
27 The reference concerns especially draft law A.C. 2435 containing the “Delegation to the Government for the efficiency of 
criminal trials and measures for the speedy definition of judicial proceedings pending in the courts of appeal” (the so-called 
“Bonafede Reform”) and the experience of the Estates General on Penal Execution, Table 13, on restorative justice, mediation 
and safeguarding of crime victims. It is worth to recall, furthermore, that law no. 103 of June 23, 2017 (the so-called “Orlando 
Reform”) delegated the Government (Art. 1, paragraph 82) to adopt legislative decrees for the reform of the prison system and 
in letter f) of paragraph 85 identified programs of restorative justice and the related procedures as «qualifying moments of the 
process of the social rehabilitation both intramurally and in the execution of “alternative measures”». The Senate and Chamber 
Committees nevertheless issued negative opinions on the Government’s proposals. 
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A recurring element in the definitions of restorative justice is that it is a process, or rather, that it does 

not exhaust itself in reparatory or compensatory action but rather attributes importance to such actions if 

they come at the conclusion of a process of encounter.28  

Other defining aspects concern the subjects who accede to the procedures of restorative justice. 

Inspired by the provisions of the EU Directive of 2012, the enabling law provides a definition of victim 

that comprehends but is not restricted to the Italian definition of “persona offesa”.29 For the purpose of 

restorative justice, a victim is primarily defined as a natural person who has suffered physical, mental or 

emotional harm or economic loss directly caused by a crime. Victim also means the family member of a 

person whose death was caused by a criminal offence and who have suffered harm as a result of that 

person’s death; the term ‘family member’ includes a spouse, party to a civil partnership, cohabiting 

partner, relatives in the direct line, siblings and the dependents of the victim. 

As has already been recalled, the 2018 Recommendation adopts an even broader notion, referring to 

all persons that are prejudiced as a consequence of a crime. This last expression broadens the range of the 

subjects involved in the offending dynamic. On the one hand, it authorizes the involvement of indirect, 

non-specific, or surrogate victims,30 while permitting, on the other hand, the participation of components 

of the community injured by the offensive consequences of the crime, both on the side of the victim and 

in place of the victim.31 

The other subject legitimated by the reparative procedure is “the offender” (as also referred to in the 

enabling law). This expression that, in and of itself, risks being incompatible with the presumption of 

innocence,32 must be employed in the sense and with the specifications listed in “considerandum” no. 12 

of Directive (EU) 29/2012, according to which, «The term ‘offender’ refers to a person who has been 

28 In these terms, V Bonini, ‘Evoluzioni della giustizia riparativa nel sistema penale’ cit. 115. On the difference between 
«reparation as a “process” of the relationships between offender and victim, and reparation of damages and the offence as 
objectifiable “performance or result”» see M Donini, ‘Le due anime della riparazione come alternativa alla pena-castigo: 
riparazione prestazionale vs. riparazione interpersonale’ (2022) Cassazione penale 2041; according to the Author both of these 
reparative dimensions are part of the chapter on reparation in the broad sense.  
29 In the Italian system, the “offended person” is the holder of the protected legal interest, even non-exclusively, of the 
incriminating norm. Conceptually, a distinction is made between victims and “persons damaged by the crime” who are those 
who, having suffered economic or non-economic damage derived from the crime, are entitled to join the criminal proceedings 
as a civil party; often the “offended persons” and those “damaged by the crime” coincide, being situations where the two are 
not distinguishable.  
30 Cf. L Parlato, ‘Verso un dialogo tra giustizia riparativa e penale? Bisognerà “mediare”’ cit., which observes how recourse to 
“non-specific “victims or “surrogate” victims can be a solution for situations in which the victim chooses not to participate 
directly.  
31 V Bonini, ‘Evoluzioni della giustizia riparativa nel sistema penale’ cit. 116. 
32 Cf. L Parlato, ‘Verso un dialogo tra giustizia riparativa e penale? Bisognerà “mediare”’cit. The necessity for the legislator to 
take into account the right to a defense as well as the presumption of innocence, notwithstanding the silence of the law, is 
underlined by V Bonini, ‘Evoluzioni della giustizia riparativa nel sistema penale’ cit. 120-121. 
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convicted of a crime. However, for the purposes of this Directive, it also refers to a suspected or accused 

person before any acknowledgement of guilt or conviction, and it is without prejudice to the presumption 

of innocence». 

The delegated legislator will also have to define the principle programs of restorative justice. In this 

case as well, he will have to take inspiration from the supranational framework. The available models are 

numerous and they vary in their modalities and with respect to the subjects involved in the reparatory 

process. The main programs are victim-offender-mediation (VOM), restorative conferencing, and 

circles33. VOM with the assistance of an independent third party (mediator) is the “classic” process that is 

in many ways already existing in the Italian legal system. VOM does not, however, exhaust the wide range 

of reparative methods, which, on the contrary, also contemplate more elaborate models, such as 

conferences and circles. These latter, sharing the approach of involving a broader selection of subjects 

(family groups, community), are extremely significant instruments in the management of wider-impact 

criminal scenarios.34 

Whatever the chosen reparatory program, it will have to provide for the specific guarantees of letter d 

of Art. 1, paragraph 18, law no. 134/2021, which states in complete harmony with international standards: 

1) the complete, timely and effective information to the victim of the offence and the offender (as well as, 

in the case of as minor, the persons exercising parental responsibility) about the available services of 

restorative justice: 2) the right to linguistic assistance for foreign language speakers; 3) the responsiveness 

of restorative justice programs to the interests of the crime victim, the offender, and the community; 4) 

the freedom of consent (letter c), which is retractable at any time; 5) the confidentiality of declarations 

given during the course of the restorative justice program, unless the parties consent to their revelation or 

their revelation is indispensable to avoid the commission of imminent and serious crimes and except if the 

declarations in themselves constitute a crime.  

Special attention is reserved, finally, for the figure of the mediator and restorative justice services. 

Concerning mediators, the enabling law requires multidisciplinary training35 and specifies the mediator’s 

33 For a panoramic view, see, for all the others, E A A Dei-Cas, ‘Qualche considerazione in tema di giustizia riparativa 

nell’ambito della legge delega Cartabia’ cit. 6 ss; G Mannozzi, ‘La giustizia senza spada. Uno studio comparato su giustizia 

riparativa e mediazione penale’ cit. 125 ss; E Mattevi, ‘Una giustizia più riparativa. Mediazione e riparazione in materia penale’ 
cit. 121 ss. Also, see the references in “considerandum” n. 46 of Directive 2012/29/UE. 
34 Cf. G Mannozzi, ‘Nuovi scenari per la giustizia riparativa. Riflessioni a partire dalla legge delega 134/2021’ (2022) Archivio 

penale web (n. 1) 3, 6 and 7. 
35 Letter f of Art. 1, paragraph 18, law no. 134/2021 requires the legislator to address «the training of expert mediators in 
programs of restorative justice, taking into account the needs of crime victims and offenders and of the capability of dealing 
with the effects of the conflict and the crime as well as possession of a basic knowledge of the criminal justice system». Ample 
space is given to the theme of training by Recommendation CM/Rec 2018 (8). See especially, section 42 («Facilitators should 
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impartiality, independence, and equi-proximity. This last term is especially emblematic of the approach 

and philosophy of restorative justice. Fundamentally, equi-proximity expresses the guarantee of the 

mediator’s third-partyness but in a sense, that is different from that pertaining to judges. While judges 

must be equidistant with respect to the parties, mediators must be equally close to the persons involved in 

the restorative process.36 Regarding restorative justice services, they are required to be offered by public 

structures under the aegis of local governments and under contract with the Ministry of Justice, with the 

specification that the presence of at least one such structure in each court of appeal district must be assured. 

For the conduct of restorative justice programs structures may avail themselves of the services of expert 

mediators accredited by the Ministry of Justice (letter g of Art. 1, paragraph 18, law no. 134/2021). 

Too long neglected by our system, the training of mediators and the organization of services are 

centrally important to the implementation of the reform, constituting necessary pre-conditions for the 

initiation of the concrete development of restorative justice,37 as well as for the growth of trust in this 

alternative model of criminal justice.38 In any event, overcoming the obstacles and the diffidence cannot 

succeed without a cultural renewal in our approach to the theme. In this perspective, as expressly required 

by the supranational sources, it is strongly advisable that all jurists have a basic knowledge of restorative 

justice39 and that promotional activities be undertaken to intensify the sensitivity of public opinion.40  

receive initial training before delivering restorative justice, as well as ongoing, in-service training. Their training should provide 
them with a high level of competence, taking into account conflict resolution skills, the specific requirements of working with 
victims, offenders and vulnerable persons, and basic knowledge of the criminal justice system. Criminal justice professionals 
who refer cases for restorative justice should also be trained accordingly») and 43 («Facilitators should be experienced and 
receive advanced training before delivering restorative justice in sensitive, complex or serious cases»). 
36 Cf. L Parlato, ‘Verso un dialogo tra giustizia riparativa e penale? Bisognerà “mediare”’cit., which highlights how this «quality 
is translated into a practice that avails itself not of only one but of a plurality of experts. Their number, fewer in the preliminary 
encounters (usually with two mediators/facilitators), increases until it coincides with the number of the “parties” plus one. This 
practice is explained – according to the mediators/facilitators themselves – by the difficulty for only one mediator/facilitator to 
maintain the necessary equi-proximity». On the difference between the third-partyness of mediators and judges see E A A Dei-
Cas, ‘Qualche considerazione in tema di giustizia riparativa nell’ambito della legge delega Cartabia’ cit. 16; G Di Chiara, 
‘Scenari processuali per l’intervento di mediazione: una panoramica sulle fonti’ (2004) Rivista italiana di diritto e procedura 
penale 509. 
37 Cf. V Bonini, ‘Le linee programmatiche in tema di giustizia riparativa: il quadro e la cornice’ cit. 15-16; E A A Dei-Cas, 
‘Qualche considerazione in tema di giustizia riparativa nell’ambito della legge delega Cartabia’ cit. 17-18. 
38 Cf. G Mannozzi, ‘Nuovi scenari per la giustizia riparativa. Riflessioni a partire dalla legge delega 134/2021’ cit. 17. 
39 Cf. G Mannozzi, ‘Nuovi scenari per la giustizia riparativa. Riflessioni a partire dalla legge delega 134/2021’ cit. 9-10, which 
underlines the decisive role that could be played by universities. In this regard, section 15.iv. of the Venice Declaration on the 
role of restorative justice in criminal matters contains an invitation «Consider restorative justice as an essential part of the 
training curricula of legal professionals, including the judiciary, lawyers, prosecutors, social workers, the police as well as of 
prison and probation staff and to reflect on how to include the principles, methods, practices and safeguards of restorative 
justice in university curricula and other tertiary level education programmes for jurists, while paying attention to the 
participation of civil society and local and regional authorities in the restorative justice processes and addressing the Council 
of Europe when in need for cooperation programmes and training of its officials implementing restorative justice». 
40 See § 65 Recommendation CM/Rec 2018 (8), according to which: «National and local governments, judicial authorities, and 
criminal justice and restorative justice agencies, should undertake promotional activities in order to increase awareness of 
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4. Intersections between restorative justice and traditional justice 

 

One of the most delicate questions about restorative justice is undoubtedly the intersections between 

it and traditional justice, about which law no. 134/2021 provides only a few indications.41 

The themes expressly dealt with are, first of all, those regarding the crimes and trial contexts in relation 

to which restorative justice may apply. The enabling law opts for a generalized openness.42 Access to 

restorative programs shall not be precluded with respect to the kind or seriousness of the offence and the 

activation of the restorative process must be assured in every stage and degree of the trial and during the 

execution of the penalty, subject to the consent of the parties and the positive evaluation of the judicial 

authority.43 

With regard to the type and seriousness of the offence, the enabling law outlines a potentially 

boundless horizon of crimes that can be dealt with through restorative justice. 44 The possibility of making 

it applicable in relation to the most serious crimes has long been sustained by doctrine and, as highlighted 

above, has also been supported by empirical studies. Nevertheless, an indiscriminate and immediate 

application in our system could prove to be problematic, especially with regard to certain crimes, such as 

“mafia crimes” and organized crime. With respect to such crimes, it will be necessary to adopt models 

and protocols aimed at guaranteeing the genuineness of the consent given by all parties to the restorative 

process and at minimizating the risk of repeated victimization and secondary victimization.45 At the same 

time, it is indubitable that there are some crimes with respect to which, ontologically, restorative justice 

has smaller margins of maneuver. Among these, there are, for example, many offences against the public 

restorative justice among the general public». Cf. also § 15.v. Venice Declaration on the role of restorative justice in criminal 
matters: «Raise the awareness of restorative justice processes nationwide, and put into practice projects aiming at a widespread 
communication of the role and benefits of restorative justice in criminal matters, by providing a response beyond penal 
sanctions». 
41 V Bonini, ‘Evoluzioni della giustizia riparativa nel sistema penale’ cit. 118. 
42 Cf. F Palazzo, ‘I profili di diritto sostanziale della riforma penale’ (2021) www.sistemapenale.it 8 September 2021, 14. 
43 Letter c of paragraph 18 remands to the judicial intervention both with reference to the evaluation of the suitableness of the 
program and to the issue of access to the programs to be activated on the initiative of the competent judicial authorities. This 
is a provision that raises concerns because it is dissonant with respect to the supranational indications (see especially the Venice 
Declaration, section 15.i.). On this point, see L Parlato, ‘Verso un dialogo tra giustizia riparativa e penale? Bisognerà 
“mediare”’ cit., which suggests that this double remand to judicial intervention should be wisely limited by the delegated 
legislator. 
44 Along these lines see M Cartabia, Remarks delivered at the Conference on Restorative Justice and Training for Magistrates 
at the Università Cattolica of Milan, cit. 
45 In this sense, see F Fiorentin, ‘Punizione o riparazione? La giustizia riparativa nella fase esecutiva della pena: luci e ombre 

nella prospettiva della riforma “Cartabia”’ (2021) Diritto penale e uomo 22-23. 
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administration, environmental crimes, and financial and tax offences – some of these introduced by 

implementing Directive (EU) 231/2017 (PFI Directive) – without physical persons as victims.46 In relation 

to such crimes, notwithstanding the applicability of restorative instruments in the broad sense already 

envisioned and potentially still incrementable, provision could be made for programs – different from 

classical mediation – involving the collectivity.47 

The possibility of acceding to reparatory programs at every stage of the trial is tied to the circumstance 

that restorative justice runs by a peculiar hourglass.48 The victim, in particular, may not be ready in the 

initial stages, but then later develop an availability for encounter. The application of reparative 

programmes at the execution stage has been a topic of discussion for a long time and needs to be treated 

with particular caution.49 Such cases present concerns, first of all, with respect to risks of secondary 

victimization for the victim, who, after a great deal of has passed and after reaching a personal equilibrium, 

could be further prejudiced by the encounter with the offender and by having to revisit a traumatic 

experience.50 The offender as well could experience prejudicial repercussions, in the sense that, if the 

judge’s decision relative to the offender’s social rehabilitation were to depend preponderantly on the 

outcome of the mediation, there could be retaliatory reactions on the part of the victim.51 We must not 

obfuscate the relationship between the alternative measures and the re-educative function of the penalty 

as expressly recognized by Art. 27 of the Italian Constitution.  

46 For an interesting study on the matter, see. G Mannozzi, ‘Il crimine dei colletti bianchi: profili definitori e strategie di 

contrasto attraverso i metodi della giustizia riparativa’, in C D Spinellis, N Theodorakis, E Billis and G Papadimitrakopoulos 
(eds) ‘Europe in crisis: crime, criminal justice, and the way forward. Essays in honour of Nestor Courakis’ (Atene 2017), 

http://crime-in-crisis.com/en/. 
47 Cf. G Mannozzi, ‘Nuovi scenari per la giustizia riparativa. Riflessioni a partire dalla legge delega 134/2021’ cit. 7, which, 
after emphasizing that crimes with diffuse or collective victims require more complex and more difficult to manage restorative 
models, affirms that some significant experiments, through community-based programs, have been conducted in environmental 
matters. 
48 G Di Chiara, ‘La premura e la clessidra: i tempi della mediazione penale’ (2015) Diritto penale e processo 377. 
49 On this subject, see, among many others, F Fiorentin, ‘Punizione o riparazione? La giustizia riparativa nella fase esecutiva 
della pena: luci e ombre nella prospettiva della riforma “Cartabia”’ cit.; B Galgani, ‘Il paradigma della giustizia riparativa in 
executivis: potenzialità negletta o utopia?’ (2015) in G Giostra (ed) ‘Carceri: materiali per la riforma’ (2015) 
www.penalecontemporaneo.it 17 June 2015, 205; G Mannozzi, ‘Il documento finale degli “Stati generali dell’esecuzione 

penale” in materia di giustizia riparativa’ (2016) Diritto penale e processo 565; A Menghini ‘Giustizia riparativa ed esecuzione 
della pena. Per una giustizia riparativa in fase esecutiva’ (2019) in G Fornasari and E Mattevi (eds) ‘Giustizia riparativa, 

responsabilità, partecipazione, riparazione’ cit. 211; D Vicoli, ‘La mediazione in fase esecutiva nel sistema italiano: il quadro 

normativo e le dinamiche applicative’ (2021) Revista Brasileira De Direito Processual Penal 7(3) 2285 
https://doi.org/10.22197/rbdpp.v7i3.623. 
50 D Vicoli, ‘La mediazione in fase esecutiva nel sistema italiano: il quadro normativo e le dinamiche applicative’ cit. 2294. 
51 F Fiorentin, ‘Punizione o riparazione? La giustizia riparativa nella fase esecutiva della pena: luci e ombre nella prospettiva 
della riforma “Cartabia”’ cit. 18-19 and 25. 

86

http://crime-in-crisis.com/en/


With respect to the applicability of restorative justice to serious crimes and in the execution-

penitentiary context, interesting proposals have been offered by the recent draft law A.S. no. 2574 

(“Amendments to Law no. 354 of 26 July 1975, decree law no. 152 of 13 May 1991, converted, with 

amendments, by Law no. 646 of 13 September 1982 regarding the concession of penitentiary benefits to 

detainees or internees who do not collaborate with justice authorities”) approved by the Chamber of 

Deputies on 31 March 2022 and now pending approval in the Senate.52 After outlining proposals that 

would allow, in the absence of collaboration with justice authorities, access for those convicted of “crimes 

impeding access to penitentiary benefits” (“reati ostativi”), the draft law specifies that «For the purpose 

of concession of such benefits, the supervisory judge shall also ascertain the subsistence of initiatives of 

the interested party in favor of the victims, whether in the form of compensation for damages or in the 

form of restorative justice». In placing itself in line with the Cartabia Reform, the aforementioned bill 

provides, on the one hand, that reparatory initiatives can be carried out even with regard to specific high 

crimes – such as, for example, “mafia crimes”, or with respect to crimes against the public administration 

– and, on the other hand, that such initiatives can have a positive influence on the removal of impediments 

to access to penitentiary benefits, operating, together with other elements, as an alternative to the 

unfeasible collaboration with the justice authorities.53 

Continuing our analysis of the delegating directives that concern contact points with the criminal trial, 

it is worth focusing for a moment on the final part of letter d, which excludes the application in the penal 

proceedings, as well as in the executional phase, of declarations made in the course of the restorative 

justice program, except for cases where the parties have consented to their use or where there disclosure 

is indispensable to avoiding the commission of imminent and serious crimes or when the declarations in 

themselves constitute a crime. Confidentiality prevails, therefore, both as a guarantee of the restorative 

process and as a guarantee applicable in the penal forum. The need to maintain the criminal trial’s 

impermeability with respect to contents of the restorative process that are potentially unfavorable to the 

52 The text of the draft law can be consulted at the following link: 
https://www.senato.it/leg/18/BGT/Schede/Ddliter/testi/54891_testi.htm.The legislator’s intervention on the topic has been 

rendered non-deferrable following the widely publicized condemnation of Italy pronounced by the European Court in the Viola 
case (ECtHR, Viola v. Italia (n. 2) App. n. 77633/16, 13 June 2019) and by the pronouncements of the Constitutional Court 
(Corte cost., n. 253/2019; Corte cost., n. 97/2021). It should be noted that, following the dissolution of the Chambers on July 
21, 2022 (new elections will be held on September 25, 2022), it will be very difficult for the bill to be passed by November 8, 
2022, the deadline set by Constitutional Court, n. 122/2022 (which extended the original deadline of May 10, 2022 set by 
Constitutional Court, n. 97/2021) to allow Parliament to complete the reform. If the law is not passed in time, the Constitutional 
Court will either have to declare its unconstitutionality (already established by Constitutional Court, n. 97/2021) of article 4-
bis l. no. 354/1975 or grant a third deadline to the legislator. 
53 L Parlato, ‘Verso un dialogo tra giustizia riparativa e penale? Bisognerà “mediare”’ cit. 
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interested party will have to be addressed through the introduction of new provisions.54 In this perspective, 

for example, provisions will undoubtedly be inserted establishing the mediator’s incompatibility as a 

witness.55  

A final crucial point concerns the outcomes of the reparative process. As provided at letter e of 

paragraph 18, a negative outcome or the impossibility to activate a program of restorative justice shall 

have no negative effects for the victim or for the offender, whereas positive outcomes can be taken into 

account. With regard to this last point, the enabling law is rather laconic, offering no express indications.56 

It will be up to the delegated legislator to indicate the instruments that can be applied by virtue of the 

positive restorative outcome achieved. Various institutes could be involved, such as, for example, the 

withdrawal of complaint, the “particular tenuity of the fact” (“particolare tenuità del fatto”) and the 

suspension of the proceedings with probation.57 The sentencing rules (Articles 133, 62 and 62-bis of the 

criminal code) could also be a significant context in which the positive results of reparative pathways 

could be brought together.58  

For now, we will have to wait for the adoption of delegated decrees with the hope that current political 

situation59 will not lead to a halt in the process undertaken with law no. 134/2021 toward a new model of 

justice and our response to crime.  

54 L Parlato, ‘Verso un dialogo tra giustizia riparativa e penale? Bisognerà “mediare”’ cit. 
55 L Parlato, ‘Verso un dialogo tra giustizia riparativa e penale? Bisognerà “mediare”’ cit. 
56 E A A Dei-Cas, ‘Qualche considerazione in tema di giustizia riparativa nell’ambito della legge delega Cartabia’ cit. 15; F 

Palazzo, ‘I profili di diritto sostanziale della riforma penale’ cit. 15-16, which expresses the hope that the elasticity of some 
indications, especially with regard to the outcomes and the consequences of the reparatory process, «do not constitute a sort of 
alibi for renouncing the implementation of the process, which would betray the express wish of the Parliament». 
57 Cf. L Parlato, ‘Verso un dialogo tra giustizia riparativa e penale? Bisognerà “mediare”’ cit.; A Presutti, ‘Porte aperte al 

paradigma riparativo nella l. 27 settembre 2021, n. 134 di riforma della giustizia penale’ (2022) www.sistemapenale.it 20 July 
2022 13-14. 
58 Cf. A Presutti, ‘Porte aperte al paradigma riparativo nella l. 27 settembre 2021, n. 134 di riforma della giustizia penale’ cit. 
14. On the relationship between restorative justice and sentencing rules see G Mannozzi, ‘Pena e riparazione: un binomio non 
irriducibile’, in E Dolcini and C E Paliero (eds) ‘Studi in onore di Giorgio Marinucci’ II (Milano 2006) 1162. 
59 We refer to the fall of the Government and the early dissolution of the Italian Parliament. To date, it appears that the process 
of approving the justice reforms, which are necessary for the implementation of the NRRP, will not be interrupted. In fact, the 
Circular on Current Affairs, signed by Prime Minister Mario Draghi on July 21, 2022, states that the Government also remains 
«committed to the legislative, regulatory and administrative implementation of the National Recovery and Resilience Plan 
(NRRP) and the National Complementary Plan (NCP)». 
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CHAPTER 8 
 
 

Sul divieto di pene sproporzionate e sul riconoscimento  

dell’attenuante per i reati tributari di competenza dell’EPPO 
 

Simone Francesco Cociani1 
 
 
SOMMARIO: 1. Premessa e delimitazione del campo dell’indagine. – 2. Sull’affermata legittimità 

costituzionale di talune limitazioni (di carattere economico) che si frappongono al patteggiamento. – 
3. Sul parametro di giudizio costituito dal principio della proporzionalità della sanzione rispetto alla 
gravità dell’illecito nella più recente giurisprudenza costituzionale. – 4. Il principio di proporzionalità 
della sanzione nella prospettiva eurounitaria. - 5. Il potere di disapplicazione del giudice nazionale. – 
6. Il giudizio accentrato di costituzionalità e l’adeguamento dell’ordinamento italiano al principio di 

proporzionalità così come riconosciuto nella sentenza NE - 7. Conclusioni. 
 
ABSTRACT (EN.): The work examines the principle of proportionality of the penalties. In particular, the 
obligation to pay the entire tax debt (including tax, interest and administrative sanctions) in order to obtain the 
recognition of the mitigating circumstance and, therefore, the reduction of criminal sanctions, which is in 
contrast with the prohibition of disproportionate penalties. 
 
ABSTRACT (IT.): Il contributo esamina il principio di proporzionalità delle sanzioni. In particolare, l’obbligo di 

pagamento dell’intero debito tributario (comprensivo di imposta, interessi e sanzioni amministrative) al fine di 
ottenere il riconoscimento dell’attenuante e, quindi, la riduzione delle sanzioni penali, si pone in contrasto con 
il divieto di pene sproporzionate.     
   
PAROLE CHIAVE: principio di proporzionalità, interessi finanziari dell’Unione, reati tributari, sanzioni tributarie, 
Procura europea (EPPO), risoluzione alternativa delle controversie, diversion.        
  
KEYWORDS: Principle of proportionality, EU financial interests, tax crimes, tax penalties, European Public 
Prosecutor Office (EPPO), alternative dispute settlement, diversion. 
 

 

1. Premessa e delimitazione del campo dell’indagine 

La recente sentenza della Corte di giustizia U.E., Grande Sezione, 8 marzo 2022, C-205/20, NE, 

con cui è stato affermato il principio secondo cui il criterio di proporzionalità della sanzione è dotato 

di effetto diretto nell’ordinamento di ciascuno stato membro, riveste una notevole importanza, anche 

1 Professor of Tax Law, University of Perugia, simone.cociani@unipg.it.    
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in considerazione della vastità delle possibili applicazioni del ridetto principio (2). Ebbene, tra i 

possibili campi di applicazione del principio di diritto affermato, è certamente possibile annoverare il 

rapporto tra sanzioni penali e sanzioni amministrative tributarie, specie allorquando il contribuente-

trasgressore sia chiamato a pagare (per intero) queste ultime al fine di ottenere poi una riduzione della 

misura delle prime.  

A tale riguardo, come noto, il primo comma dell’art. 13-bis del d. lgs. n. 10 marzo 2000, n. 74, prevede 

una specifica circostanza attenuante ad effetto speciale secondo cui, al di fuori dai casi di non punibilità 

previsti dall’art. 13 del medesimo d. lgs. n. 74/2000, le sanzioni penali previste dal decreto in parola 

sono ridotte alla metà (e non si applicano le pene accessorie) purché, prima della dichiarazione di 

apertura del dibattimento di primo grado, i debiti tributari, compresi sanzioni amministrative e 

interessi, siano stati estinti mediante integrale pagamento del dovuto, anche a seguito delle speciali 

procedure conciliative e di adesione all’accertamento previste dalle norme tributarie.  

Ancora, a mente del secondo comma dello stesso art. 13-bis, l’applicazione della pena ai sensi dell’art. 

444 c.p.p. (c.d. “patteggiamento”) può essere richiesta dalle parti solo al ricorrere della circostanza di 

cui al primo comma del medesimo art. 13-bis, ovvero nel caso in cui il contribuente – nel rispetto del 

termine temporale anzidetto – abbia provveduto all’integrale pagamento del debito tributario (per 

imposte, sanzioni tributarie e interessi), anche attraverso il ricorso al ravvedimento operoso [oltre che 

al ricorso alla stesse speciali procedure conciliative e di adesione all’accertamento contemplate dal 

primo comma di cui sopra (3)].      

La norma ora richiamata, dunque, laddove impone il pagamento (per intero) delle sanzioni 

amministrative tributarie (oltre alle imposte e agli interessi) per beneficiare dell’attenuante che prevede 

la riduzione alla metà delle sanzioni penali, ovvero per accedere al patteggiamento (che pure, 

inevitabilmente, prevede l’applicazione di sanzioni penali, seppur ridotte), costituisce, evidentemente, 

una deroga al principio di specialità, di cui all’art. 19 del medesimo d.lgs. n. 74/2000, che, per parte 

sua, risponde all’esigenza di coordinare la reazione dell’ordinamento davanti ad uno stesso 

comportamento, rilevante sia ai fini amministrativi che penali (4). 

2 Per un primo commento si veda: E. TRAVERSA, Sanzioni sproporzionate, La sentenza europea che <<mina>> decine 
di norme, in Il Sole 24 Ore, 20 aprile 2022 e, soprattutto, F. VIGANO’, La proporzionalità della pena tra diritto 
costituzionale italiano e diritto dell’Unione Europea: sull’effetto diretto dell’art. 49, paragrafo 3, della Carta alla luce di 

una recentissima sentenza della Corte di giustizia, in Sistema Penale, 26 aprile 2022.  
3 Sui rischi di costituzionalità derivanti dalla limitazione al solo ravvedimento operoso delle modalità di definizione delle 
pendenze tributarie idonee a consentire l’accesso al patteggiamento, si vedano A. LANZI - P. ALDROVANDI, Diritto 
penale tributario, Milano, 2020, 130.   
4 Sui limiti di funzionamento del principio di specialità, si veda quanto di recente osservato da A. LANZI - P. 
ALDROVANDI, Diritto penale tributario, cit., 154 ss., ove si dà conto di come la giurisprudenza di legittimità abbia 
prospettato una lettura particolarmente restrittiva del principio di specialità, fino a giungere ad una sostanziale 
disapplicazione dello stesso. Sul medesimo tema, più di recente, si veda altresì S.F. COCIANI, Sul divieto di cumulo tra 
sanzioni penali e tributarie nella prospettiva della riforma dell’ordinamento tributario italiano, in Malena Errico, María 
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Ebbene, tale cumulo di penalità, ancorché dato per presupposto dall’art. 13-bis sopra menzionato, ben 

può dar luogo a consistenti effetti in capo al contribuente-trasgressore che, al fine di ottenere la 

riduzione delle sanzioni penali (che dunque dovrà scontare), dovrà prima aver assolto (per intero) 

anche le sanzioni amministrative, generalmente commisurate alle imposte evase che, pure, egli dovrà 

aver pagato, assieme ai relativi interessi, al fine di invocare l’attenuante in discorso (5). E ancora, 

specie con riferimento ai reati tributari in materia di Iva oggetto della competenza dell’EPPO [le cui 

violazioni tributarie possono essere definite per il tramite del ravvedimento operoso anche quando 

derivanti da condotte fraudolente (6)], non è difficile immaginare sanzioni amministrative 

particolarmente rilevanti, proprio perché commisurate ad un’imposta dovuta di ammontare non 

inferiore dieci milioni di euro (7).  

Ci si può allora domandare se, e in che modo, tali consistenti (e negativi) effetti in capo al contribuente-

trasgressore possano essere in qualche modo contenuti, onde non conculcare oltre misura i diritti – 

fondamentali – del medesimo contribuente-trasgressore.  

La questione ora introdotta risulta tanto più significativa quanto più si osserva che la lettura proposta 

dalla Corte di giustizia UE circa il principio del ne bis in idem pone l’accento sulla possibile esistenza 

di ragioni di interesse pubblico tali da giustificare una limitazione rispetto all’applicazione di 

quest’ultimo principio. Difatti, secondo la Corte di Lussemburgo, la riscossione integrale dell’Iva e la 

lotta contro le frodi, aventi ad oggetto tale “risorsa propria” del bilancio dell’Unione, costituiscono un 

obiettivo di interesse pubblico idoneo a giustificare un cumulo di procedimenti e di sanzioni <<di 

natura penale>> (8). Sicché, nel bilanciamento degli interessi, che pure alla Corte di giustizia spetta 

fare allorquando essa è chiamata ad esprimersi (anche) in punto di legittimità del cumulo di sanzioni, 

Inés Blankenhorst de Tarelli, Jorge Feijoo, Diálogos de la cultura jurídica ítalo-argentina, Ciudad Autónoma de Buenos 
Aires, La Ley, 2022, 381. 
5 Per un esame delle possibili questioni, senza pretese di esaustività, si vedano: A. FAZIO, Gli effetti del ravvedimento 
operoso in ambito tributario e penale: convergenze e discrasie sistematiche, in Rass. trib., 2021, 941 ss.; V. 
MASTROIACOVO, Riflessi penali delle definizioni consensuali tributarie e riflessi fiscali delle definizioni bonarie nelle 
vertenze penali, in Riv. dir. trib., 2015, I, 142 ss.; G. MELIS, La nuova disciplina degli effetti penali dell’estinzione del 

debito tributario, in Rass. trib., 2016, 589 ss.   
6 Di recente, anche la stessa amministrazione finanziaria – segnando un cambio di orientamento rispetto al passato – ha 
infatti preso atto dell’evoluzione della normativa (cfr. art. 13-bis, comma 2, del d. lgs. n. 74/2000) e, conseguentemente, 
ha altresì riconosciuto la facoltà del contribuente di ricorrere al ravvedimento operoso allo scopo di definire violazioni 
tributarie derivanti da condotte fraudolente. Così, Agenzia Entrate, Circ. n. 11/E del 12 maggio 2022, par. 3.   
7 Quanto all’ambito oggettivo dei delitti tributari rientranti nella competenza EPPO, questo è costituito, essenzialmente, 
dai reati in materia di IVA giacché, come noto, una quota del gettito IVA costituisce appunto entrata propria del bilancio 
dell’Unione. Tuttavia, ai fini della competenza dell’EPPO, è altresì necessario che il reato si caratterizzi per la 
transnazionalità e che causi un danno al bilancio U.E. pari ad almeno dieci milioni di euro. Diversamente, le frodi IVA che 
non posseggono questi due requisiti rimangono di competenza delle singole autorità nazionali (cfr. A. VENEGONI, La 
struttura e il funzionamento dell’EPPO, in Corte suprema di cassazione – Ufficio del Massimario e del ruolo – Servizio 
penale, Relazione su novità normativa, n. 36/2021, del 28 giugno 2021, 2 ss).  
8 Cfr. Corte Giust., sent., 20 marzo 2018, causa C-524/15, Menci. 

91



non si può far a meno di ricorrere al criterio della proporzionalità della sanzione, invero da apprezzarsi 

anche in ragione della gravità della violazione posta in essere (9).  

D’altro canto, anche la nostra Corte costituzionale, pur consapevole dei problemi che il principio del 

ne bis in idem pone rispetto all’ordinamento interno, con riferimento alla declinazione sostanziale del 

principio stesso (ne bis puniri), ha, finora, ritenuto come il concorso fra la pena della reclusione 

prevista per i reati di cui al D.lgs. n. 74/2000 e le sanzioni pecuniarie applicate in sede amministrativa, 

possa essere giustificato, in quanto esso permette di esprimere la ferma riprovazione dell’ordinamento 

a fronte di condotte gravemente pregiudizievoli per gli interessi finanziari nazionali ed europei (10).  

Per la Corte, infatti, l’espressa previsione della sanzionabilità in via amministrativa di una violazione 

fiscale che sia punita anche in sede penale esclude ogni violazione del principio in discorso (11).  

Da un altro punto di vista, per completezza, per quanto concerne la declinazione processuale del 

principio in parola (ne bis vexari), la stessa Consulta (12), richiamando la giurisprudenza della Corte 

Edu (a partire dal caso A e B contro Norvegia), ricorda che non necessariamente l’inizio o la 

prosecuzione di un secondo procedimento di carattere sostanzialmente punitivo, in relazione a un fatto 

per il quale una persona sia già stata giudicata in via definitiva nell’ambito di un diverso procedimento, 

pure di carattere sostanzialmente punitivo, dà luogo a una violazione del ne bis in idem.  

Difatti la Corte, beninteso a meno di ripensamenti [invero non più da escludersi specie alla luce della 

recente sentenza n. 149/2022 (13)], facendo leva sulla giurisprudenza della Corte Edu, ha finora negato 

9 Cfr. Corte Giust., sent. 20 marzo 2018, causa C-524/15, Menci, in particolare al punto 47, ove si osserva che gli Stati 
membri dispongono di libertà di scelta quanto alle sanzioni applicabili al fine di garantire la riscossione integrale delle 
entrate provenienti dall’Iva. In assenza di armonizzazione del diritto dell’Unione in materia, gli Stati membri possono 

quindi legittimamente prevedere tanto un regime nel quale reati in materia di Iva possono costituire oggetto di procedimenti 
e di sanzioni unicamente una volta, quanto un regime che autorizza un cumulo di procedimenti e di sanzioni. In siffatto 
contesto, la proporzionalità di una normativa nazionale, come quella di cui al procedimento principale, non può essere 
rimessa in discussione sulla base della sola circostanza che lo Stato membro interessato abbia operato la scelta di prevedere 
la possibilità di un cumulo del genere, salvo altrimenti privare detto Stato membro di una simile libertà di scelta. Peraltro, 
al successivo punto 55 della stessa sentenza si osserva che al cumulo di sanzioni di natura penale devono accompagnarsi 
norme che consentano di garantire che la severità del complesso delle sanzioni imposte corrisponda alla gravità del reato 
di cui si tratti, considerato che un’esigenza siffatta discende non soltanto dall’articolo 52, paragrafo 1, della Carta, ma 

altresì dal principio di proporzionalità delle pene di cui all’articolo 49, paragrafo 3, della medesima. Tali norme devono 

prevedere l’obbligo per le autorità competenti, qualora venga inflitta una seconda sanzione, di far sì che la severità del 

complesso delle sanzioni imposte non sia superiore alla gravità del reato constatato. Talché, prosegue la Corte (cfr. punto 
n.59), in definitiva, spetta al giudice del rinvio valutare la proporzionalità dell’applicazione concreta della normativa 

scrutinata nell’ambito del procedimento principale, ponderando, da un lato, la gravità del reato tributario in discussione e, 
dall’altro, il concreto onere per l’interessato in ragione del cumulo dei procedimenti e delle sanzioni.   
10 Cfr. Corte cost. n. 43/2018. 
11 Cfr. Corte cost. n. 43/2018.    
12 Cfr. Corte cost, sent. n. 145 del 2020, n. 222 del 2019, n. 43 del 2018. 
13 Come noto, con tale pronuncia la Corte ha ritenuto sussistente la violazione del principio del ne bis in idem e, quindi, ha 
dichiarato l’illegittimità costituzionale dell’art. dell’art. 649 del codice di procedura penale, nella parte in cui non prevede 
che il giudice pronunci sentenza di proscioglimento o di non luogo a procedere nei confronti di un imputato per uno dei 
delitti previsti dall’art. 171-ter della legge 22 aprile 1941, n. 633 (Protezione del diritto d’autore e di altri diritti connessi 

al suo esercizio), che, in relazione al medesimo fatto, sia già stato sottoposto a procedimento, definitivamente conclusosi, 
per l’illecito amministrativo di cui all’art. 174-bis della medesima legge.  
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che una tale violazione possa sussistere in materia tributaria, stante la «connessione sostanziale e 

temporale sufficientemente stretta» tra i due procedimenti, tali da rappresentare una risposta coerente 

e sostanzialmente unitaria al medesimo illecito (14).  

Dunque, fin tanto che, anche in materia tributaria, in mancanza del sollecitato intervento del 

legislatore, la Corte costituzionale non avrà portato alle compiute conseguenze le premesse dalla stessa 

poste in ordine alla criticità del doppio binario sanzionatorio, la questione oggetto delle presenti note 

(ovvero l’irrogazione della sanzione penale tenuto conto della circostanza attenuante speciale di cui 

all’art. 13-bis che, per l’appunto, è legata da un rapporto di pregiudizialità dipendenza rispetto al 

ravvedimento operoso in sede amministrativa), ben potrebbe rientrare in una ipotesi di esclusione dalla 

ipotizzata violazione del principio del ne bis in idem, sicché è certamente utile soffermarsi sulla portata 

del principio della proporzionalità della sanzione (penale e amministrativa) complessivamente 

applicata al contribuente-imputato.   

Detto in altri termini, se pure, al fine di verificare la sussistenza di una connessione tra i due 

procedimenti (tale da escludere la violazione del principio in parola), è anche possibile ammettere che: 

i) essi perseguono scopi complementari e pertanto riguardano diversi aspetti del comportamento 

illecito in questione; ii) la duplicità di detti procedimenti, in conseguenza della stessa condotta, può 

essere ritenuta prevedibile, sia in astratto che in concreto; iii) i due procedimenti possono essere 

condotti in modo da evitare, nella misura del possibile, ogni duplicazione nella raccolta e nella 

valutazione delle prove; senz’altro più complicato è ammettere che siano previsti meccanismi che 

consentano, nel secondo procedimento, di tenere in considerazione la sanzione concretamente già 

inflitta nel primo procedimento, in modo da evitare che l’interessato sia sottoposto ad un trattamento 

sanzionatorio complessivo eccessivamente gravoso. Anzi, per potere l’imputato beneficiare 

dell’attenuante di cui all’art. 13-bis sopra richiamato, egli deve avere integralmente pagato il proprio 

debito tributario complessivo, per quanto in questa sede rileva, avendo il medesimo provveduto 

all’integrale pagamento della sanzione amministrativa (oltre che dell’imposta e degli interessi).  

Talché, se si può anche ritenere che l’applicazione della sanzione penale ridotta, per effetto 

dell’attenuante di cui all’art. 13-bis del d.lgs. n. 74/2000, possa condurre a ritenere insussistente la 

violazione del principio del ne bis in idem in ragione della richiamata unitarietà della risposta 

sanzionatoria apprestata dall’ordinamento, rimane comunque da interrogarsi sulla legittimità della 

complessiva risposta sanzionatoria, specie allorquando il contribuente-imputato abbia già corrisposto 

Inoltre, con la stessa sentenza n. 149/2022, la Corte ha nuovamente invitato il legislatore a rimodulare l’apparato normativo 

in modo da assicurare un adeguato coordinamento tra le sue previsioni procedimentali e sanzionatorie, nel quadro di 
un'auspicabile rimeditazione complessiva dei vigenti sistemi di doppio binario sanzionatorio alla luce dei principi enunciati 
dalla Corte EDU, dalla Corte di giustizia e dalla stessa Consulta.  
14 Cfr. Corte Edu, A e B contro Norvegia, par. 130.  
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(oltre al tributo e agli interessi) l’intera somma prevista a titolo di sanzione amministrativa e, ciò 

nonostante (avendo dunque già subito un sacrificio economico superiore al profitto ricavato 

dall’illecito), sia comunque (ulteriormente) sanzionato in sede penale – seppur tenuto conto della 

diminuente fino alla metà della pena edittale – per uno dei delitti che rientrano nella competenza 

dell’Eppo e che, come noto, risultano comunque sanzionati con la reclusione, anche piuttosto 

severamente (15).         

Insomma, anche per questo, e nella misura in cui non è previsto alcun meccanismo ad hoc – al di là 

della diminuente suddetta – che consenta al giudice penale di tener conto della sanzione amministrativa 

già irrogata ai fini della successiva commisurazione della pena detentiva, sembra utile riflettere sulla 

portata e sugli effetti del principio di proporzionalità delle sanzioni, specie alla luce della sentenza 

della Corte di giustizia in apertura richiamata.  

              

 

2. Sull’affermata legittimità costituzionale di talune limitazioni (di carattere economico) che 
si frappongono al patteggiamento 
 

 Prima però di procedere ad esaminare le ricadute applicative della sentenza della Corte di giustizia, 

8 marzo 2022, C-205/20, NE, in principio richiamata, sembra utile dar conto dell’orientamento della 

nostra giurisprudenza costituzionale in ordine all’affermata legittimità degli oneri, di carattere 

economico, che è necessario assolvere per poter accedere al rito speciale di cui all’art. 444 c.p.p. che, 

appunto, comporta una riduzione delle sanzioni penali applicabili.   

Al riguardo, con sentenza n. 95/2015, del 14 maggio 2015, il Giudice delle leggi ha ritenuto non 

fondata la questione di legittimità costituzionale in ordine all’art. 13, comma 2-bis, del d. lgs. n. 

74/2000, nel testo ratione temporis vigente, nella parte in cui esso prevede che, per i delitti tributari 

sanzionati dal predetto decreto, le parti possano chiedere l’applicazione della pena ai sensi dell’art. 

444 c.p.p. solo nel caso di estinzione, mediante pagamento, dei debiti tributari (come noto pari alle 

imposte non versate, agli interessi e alle conseguenti sanzioni amministrative) relativi ai fatti costitutivi 

dei predetti delitti (16).  

Più in particolare, secondo il Giudice delle leggi, occorre anzitutto osservare che qualunque norma che 

imponga oneri patrimoniali per il raggiungimento di determinati fini risulta diversamente utilizzabile 

15 Ad esempio, anche fino ad otto anni, come per i reati di cui agli artt. 2, 3, 8 del d. lgs. n. 74/2000.  
16 Sul punto, è appena il caso di precisare che il giudice a quo aveva dubitato della costituzionalità della norma censurata 
con riferimento sia all’art. 3 Cost., in relazione all’irragionevole disparità di trattamento tra soggetti imputati del medesimo 

reato, a seconda delle rispettive condizioni economiche, sia con riferimento all’art. 24 Cost., in relazione alla limitazione  
del diritto di difesa dell’imputato non abbiente, cui sarebbe appunto precluso l’accesso al rito speciale del patteggiamento 

unicamente per motivi legati alla di lui condizione di impossidenza.  
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a seconda delle condizioni economiche dei soggetti interessati a conseguirli. Talché, come prosegue 

la Corte, l’illegittimità costituzionale della norma scrutinata può essere dichiarata solo in due ipotesi: 

i) quando risulti compromesso l’esercizio di un diritto che la Costituzione garantisce a tutti 

paritariamente; ii) quando gli oneri imposti non risultino giustificati da ragioni connesse a circostanze 

obiettive, così da determinare irragionevoli situazioni di vantaggio o svantaggio. Tuttavia, secondo la 

sentenza in parola, questa seconda ipotesi non può dirsi sussistente perché il generale interesse 

pubblico all’eliminazione delle conseguenze dannose del reato si coniuga allo specifico interesse alla 

integrale riscossione dei tributi evasi (corsivo nostro). 

E insomma, secondo la Consulta, la negazione del rito alternativo del patteggiamento, qualora ad esso 

non fosse possibile accedere (unicamente) per mancanza di risorse sufficienti alla previa estinzione del 

debito tributario in parola, non costituirebbe lesione del diritto di difesa, giacché la facoltà di chiedere 

l’applicazione della pena concordata ex art. 444 c.p.p., peraltro esclusa per un ampio numero di reati, 

non può essere considerata condicio sine qua non per un’efficace tutela della posizione giuridica 

dell’imputato.  

Ancora, prosegue la Corte costituzionale, l’onere patrimoniale imposto per accedere al patteggiamento 

risulterebbe altresì giustificato da ragioni obiettive, ossia dal generale interesse all’eliminazione delle 

conseguenze dannose del reato, anche per il valore sintomatico del ravvedimento del reo, oltre che 

dallo specifico interesse all’integrale riscossione dei tributi (17). Sotto quest’ultimo profilo, il Giudice 

delle leggi aggiunge poi che, con riguardo ai reati tributari, vi è, di regola, una diretta correlazione fra 

entità del danno cagionato e risorse economiche del reo, o da questi comunque gestite, talché si 

giustifica ancorare l’accesso al rito alternativo del patteggiamento all’imputato che abbia provveduto 

al risarcimento del danno provvedendo all’estinzione dell’intero suo debito tributario (18).      

 

3. Sul parametro di giudizio costituito dal principio della proporzionalità della sanzione 
rispetto alla gravità dell’illecito nella più recente giurisprudenza costituzionale 
  

17 Cfr. Corte cost., sent., n. 95/2015, del 3 giugno 2015, ove, in particolare, il richiamo alle precedenti pronunce secondo 
cui: i) rientra nella discrezionalità del legislatore – come tale sindacabile solo ove essa trasmodi in irragionevolezza ed 
arbitrio – prevedere limitazioni in materia di accesso a riti alternativi (Corte cost., n. 455/2006); ii) come pure non viola la 
Costituzione limitare la previsione di una qualche circostanza attenuante comune, costituita dal risarcimento del danno (cfr. 
Corte cost. nn. 49/1975 e 111/1964); iii) è costituzionalmente illegittima l’imposizione di oneri patrimoniali per il 
raggiungimento di determinati fini (solo) laddove essa comprometta l’esercizio di un diritto che la Costituzione garantisce 
a tutti paritariamente (cfr. Corte cost., nn. 21/1961 e 67/1960); iv) sussiste un generale interesse pubblico all’eliminazione 

delle conseguenze dannose del reato, tale da giustificare disparità di trattamento (cfr. Corte cost., n. 111/1964); v) sono 
costituzionalmente legittime esclusioni dall’accesso al patteggiamento (cfr. Corte cost., nn. 135/1995; 28/2007, 312/2005, 
228/2005); vi) ancorché la facoltà di richiedere l’accesso a riti alternativi costituisca una delle modalità più qualificanti ed 
incisive di esercizio del diritto di difesa, tale facoltà non impedisce di difendersi altrimenti (cfr. Corte cost., nn. 237/2014, 
237/2012, 333/2009, 219/2004, 148/2004).  
18 Al riguardo si veda anche Corte cass., 1° agosto 2017, n. 38210.  
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Come appena sopra osservato, la sentenza della Corte costituzionale n. 95/2015 esamina la norma 

oggetto di scrutinio alla luce dei parametri dell’eguaglianza (art. 3 Cost.) e dell’inviolabilità del diritto 

di difesa (art. 24 Cost.). Tuttavia, essa, probabilmente a cagione della formulazione della questione 

sollevata dal giudice a quo, non sembra cogliere che il sacrificio economico imposto al contribuente-

trasgressore risulta comunque superiore al profitto ricavato dall’illecito (in misura pari all’ammontare 

delle sanzioni amministrative che, appunto, sono richieste in aggiunta alla restituzione del tributo 

maggiorato degli interessi) e, in ogni caso, non si sofferma sul principio di proporzionalità delle 

sanzioni rispetto all’illecito che, invero, la stessa Corte costituzionale ritiene ormai applicabile anche 

al di fuori dei confini costituiti dalla penale responsabilità.  

Più in particolare, sotto quest’ultimo aspetto, va infatti adeguatamente segnalato che, anche secondo 

la (più recente) giurisprudenza costituzionale, pure con riferimento alle sanzioni amministrative a 

carattere punitivo trova applicazione il principio di proporzionalità delle stesse rispetto alla gravità 

della violazione, il cui fondamento è da riconoscersi nel medesimo art. 3 Cost., in combinato disposto 

con le norme costituzionali che tutelano i diritti di volta in volta incisi dalla singola sanzione (19). 

Peraltro, sempre secondo la Corte costituzionale, le sanzioni amministrative condividono con le pene 

il carattere reattivo rispetto ad un illecito, per la cui commissione l’ordinamento dispone appunto che 

l’autore subisca una sofferenza in termini di restrizione di un diritto (diverso dalla libertà personale). 

Talché, anche per le sanzioni amministrative si prospetta l’esigenza che non venga manifestamente 

meno un rapporto di congruità tra la sanzione e la gravità dell’illecito sanzionato (20); evenienza, 

questa, nella quale la compressione del diritto diverrebbe irragionevole e non giustificata (21).      

 

 

4. Il principio di proporzionalità della sanzione nella prospettiva eurounitaria 

Volgendo ora lo sguardo a Strasburgo e a Lussemburgo, ovvero nella direzione della Corte Edu e 

della Corte di Giustizia UE, è possibile osservare che il principio di proporzionalità risulta 

frequentemente impiegato dalla giurisprudenza eurounitaria che, come noto, di esso si serve per 

apprestare un più elevato grado di tutela rispetto ai diritti del singolo, sia esso colpito da sanzioni penali 

in senso stretto, sia esso colpito da sanzioni amministrative <<sostanzialmente penali>> (22).  

19 Cfr. Corte cost., sent. nn. 112/2019 e 95/2022.  
20 Cfr. Corte cost., sent. n. 95/2022. 
21 Cfr. Corte cost., sent. n. 95/2022, ove il richiamo alle precedenti pronunce nn. 185/2021, 112/2019, 212/2019, 88/2019 
e 22/2018.  
22 A quest’ultimo proposito, l’approccio, ampio e sostanziale, proprio della Corte EDU in punto di sanzioni è noto. In 
questa sede è quindi possibile limitarsi a richiamare le sentenze: 8 giugno 1976, Engel e a. c. Paesi Bassi (punti da 80 a 
82), 10 febbraio 2009, Sergey Zolotukhin c. Russia (punti da 52 a 53). Lo stesso approccio, ampio e sostanziale, è poi 
condiviso anche dalla Corte di giustizia, della quale si vedano le sentenze: 5 giugno 2012, Bonda (C-489/10, 
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A tale riguardo, come già accennato in apertura, la recente sentenza della Corte di giustizia UE, Grande 

Sezione, 8 marzo 2022, C-205/20, sul caso NE, ha fatto un uso assai rilevate di tale principio di 

proporzionalità, per l’effetto enunciando un principio di diritto destinato a trovare applicazione in 

molteplici ambiti.  

Per inciso, prima però di dar conto della portata della pronuncia appena richiamata rispetto al tema 

oggetto delle presenti note, è appena il caso di osservare come, nella sentenza NE, la Corte abbia 

consapevolmente superato il principio dalla stessa affermato nella precedente sentenza in data 4 ottobre 

2018, nel caso Link Logistik, C-384/17, con cui, invece, era stato negato l’effetto diretto del criterio di 

proporzionalità delle sanzioni, al contrario predicato nell’opinione dell’Avvocato generale Bobek (23).   

Diversamente, nella sentenza sul caso NE, a parere della Corte di Giustizia, il criterio di proporzionalità 

della sanzione – sia esso stabilito da singole direttive, ovvero fondato sull’art. 49, paragrafo 3, della 

Carta dei diritti fondamentali dell’Unione europea (CDFUE) – costituisce un principio generale del 

diritto dell’Unione e, come tale, si impone alle autorità nazionali degli Stati membri nell’attuazione di 

tale diritto, anche in assenza di armonizzazione della normativa dell’Unione nel settore delle sanzioni 

applicabili.  

Lo stesso principio – sempre secondo la pronuncia in esame – è infatti dotato di effetto diretto 

nell’ordinamento di ciascuno Stato membro e, in quanto tale, impone al giudice nazionale (che, come 

noto, è anche “giudice comunitario” tenuto a dare applicazione al diritto unionale) di disapplicare la 

disciplina interna con tale criterio contrastante, ancorché nei soli limiti necessari a consentire 

l’irrogazione di sanzioni proporzionate (24). D’altro canto, il divieto di adottare sanzioni 

sproporzionate, che è la conseguenza del requisito di proporzionalità, non richiede l’emanazione di 

alcun atto delle istituzioni dell’Unione e tale requisito non attribuisce affatto agli Stati membri la 

facoltà di condizionare o di restringere la portata del summenzionato divieto (25). 

Difatti, osserva la Corte [stavolta aderendo all’opinione dell’Avvocato generale Bobek, presentata in 

data 23 settembre 2021 (26)], il requisito di proporzionalità delle sanzioni, sia esso previsto in sede di 

EU:C:2012:319, punto 37), 26 febbraio 2013, Åkerberg Fransson (C-617/10, EU:C:2013:105, punto 35), 20 marzo 2018, 
Garlsson Real Estate e a.(C-537/16, EU:C:2018:193, punto 28). 
23 Sull’overruling costituito dal principio affermato nella sentenza sul caso NE rispetto a quello affermato nel caso Link 
Logistik si veda F. VIGANO’, La proporzionalità della pena tra diritto costituzionale italiano e diritto dell’Unione 

Europea: sull’effetto diretto dell’art. 49, paragrafo 3, della Carta alla luce di una recentissima sentenza della Corte di 

giustizia, cit., ove si dà opportunamente conto delle conclusioni espresse, in data 26 giugno 2018, dall’Avvocato generale 

Bobek in vista della decisione sul predetto caso Link Logistik.  
24 Cfr. punto 57 della sentenza. 
25 Cfr. punto 24 della sentenza, ove il richiamo alla precedente sentenza della Corte di giustizia, 15 aprile 2008, Impact, 
C-268/06, EU:C:2008:223, punto 62. 
26 Secondo cui il carattere della proporzionalità della sanzione è talmente chiaro e preciso da limitare la discrezionalità dei 
singoli Stati membri, vietando loro di prevedere misure sanzionatorie sproporzionate. D’altronde, sempre secondo 

l’avvocato generale Bobek, negare tale portata diretta al criterio di proporzionalità comporterebbe il rischio di negare altresì 
la diretta efficacia del medesimo art. 49, paragrafo 3, della medesima CDFUE. E peraltro, a parere dello stesso Avvocato 
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direttiva, ovvero semplicemente affermato all’art. 49 della CDFUE, è di carattere incondizionato, 

potendo questo essere formulato anche alla stregua di un divieto, di portata assoluta, di adottare 

sanzioni sproporzionate.  

Sotto altro punto di vista, lo stesso requisito di proporzionalità delle sanzioni, sempre a parere della 

Corte, risulta sufficientemente preciso, nel senso che la discrezionalità che spetta al singolo Stato 

membro, nel modulare la propria risposta sanzionatoria, incontra il limite appunto costituito dal divieto 

di prevedere sanzioni sproporzionate (27).  

Da quanto sopra, secondo la Grande Sezione, consegue che il rispetto di tale limite ben può essere 

oggetto di controllo giurisdizionale. Conseguentemente, il principio di proporzionalità può essere 

invocato dal singolo dinanzi al giudice nazionale nei confronti dello Stato membro che lo abbia 

recepito in modo non corretto (28). 

 

 

5. Il potere di disapplicazione del giudice nazionale  

Ebbene, alla luce delle precisazioni svolte, gli stessi Giudici di Lussemburgo riconoscono che 

spetta al giudice nazionale, investito di un ricorso contro una sanzione adottata sulla base di una 

normativa nazionale applicabile al caso di specie e ritenuta sproporzionata, eventualmente disapplicare 

la parte della normativa interna da cui deriva il carattere sproporzionato della sanzione, in modo tale 

da giungere all’irrogazione di sanzioni proporzionate ma, allo stesso tempo, anche effettive e 

dissuasive (29). Difatti, prosegue la Corte, per eliminare l’incompatibilità della norma sanzionatoria 

interna rispetto al diritto dell’Unione e, dunque, per ricondurre a proporzionalità la misura, non è 

necessario disapplicare l’intera normativa nazionale, ma, al contrario, è sufficiente disapplicare la 

generale, la Corte risulta aver più volte affermato che il principio di proporzionalità è intrinseco a tutte le libertà 
fondamentali, anche qualora non espressamente richiamato nelle norme che tali libertà riconoscono. Ancora, il medesimo 
Avvocato generale osserva che, laddove l’Unione richiede ai singoli Stati membri – a tutela del diritto europeo – di adottare 
sanzioni effettive, proporzionate e dissuasive, e laddove la stessa Corte di giustizia attribuisce effetto diretto all’obbligo di 
adottare sanzioni efficaci a tutela degli interessi finanziari della UE (come peraltro affermato nel celeberrimo caso Taricco), 
riesce difficile sostenere che il requisito di effettività contenuto nell’art. 325 del Trattato sul Funzionamento dell’Unione 

Europea (TFUE) sia sufficientemente chiaro, preciso e incondizionato, mentre il principio di proporzionalità (di cui all’art. 

49, par. 3, della CDFUE) non lo sia. In aggiunta, lo stesso Avvocato generale perspicuamente rileva che una siffatta tesi 
sarebbe altresì incoerente da punto di vista etico, giacché, per il tramite del carattere dell’effettività delle sanzioni, essa 
condurrebbe a disapplicare le norme interne qualora queste rendessero le relative pene nazionali meno gravose per i singoli 
destinatari e, allo stesso tempo, laddove essa nega portata diretta al principio di proporzionalità, impedirebbe di procedere 
alla disapplicazione delle norme interne sanzionatorie sproporzionate che, in quanto tali, al contrario, si caratterizzano per 
prevedere un trattamento più gravoso in capo ai singoli destinatari.              
27 Cfr. punto 27 della sentenza. 
28 Cfr. punto 32 della sentenza. 
29 Cfr. punto 42 della sentenza. 
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disposizione interna nei soli limiti in cui essa osta all’irrogazione di sanzioni proporzionate, di tal guisa 

garantendo che le sanzioni irrogate all’interessato siano conformi a tale requisito (30).   

Gli stessi Giudici, ancora, si preoccupano di chiarire che una siffatta interpretazione non risulta messa 

in discussione dai principi della certezza del diritto, della legalità dei reati e delle pene, nonché della 

parità di trattamento. Difatti, il principio della certezza del diritto esige solamente che la normativa sia 

chiara e precisa, affinché i singoli possano conoscere senza ambiguità i propri diritti ed obblighi e 

regolarsi di conseguenza. Mentre il principio di legalità dei delitti e delle pene, che costituisce una 

particolare espressione del principio generale della certezza del diritto, impone che la legge definisca 

chiaramente i reati e le pene che li puniscono. Inoltre, se il principio di irretroattività della legge penale, 

che è inerente al principio di legalità dei reati e delle pene, osta in particolare a che un giudice possa, 

nel corso di un procedimento penale, aggravare il regime di responsabilità penale di coloro che sono 

oggetto di un procedimento siffatto, esso non osta, per contro, all’applicazione a questi ultimi di pene 

più lievi (31). 

Infine, osserva la Corte, anche a voler supporre che la circostanza che un’autorità nazionale debba 

disapplicare una parte della medesima normativa nazionale sia tale da generare una certa ambiguità 

quanto alle norme giuridiche applicabili ai relativi illeciti, tale circostanza non lede i principi della 

certezza del diritto e della legalità dei delitti e delle pene (32).  

Da ultimo, poiché il requisito di proporzionalità implica una limitazione delle sanzioni, che deve essere 

rispettata da tutte le autorità nazionali incaricate di applicare tale requisito nell’ambito delle rispettive 

competenze, consentendo nel contempo a dette autorità di irrogare sanzioni diverse in funzione della 

gravità dell’illecito sulla base della normativa nazionale applicabile, non può ritenersi che un siffatto 

requisito violi il principio della parità di trattamento (33).   

 

6. Il giudizio accentrato di costituzionalità e l’adeguamento dell’ordinamento italiano al 

principio di proporzionalità così come riconosciuto nella sentenza NE 
 

Volendo ora passare ad esaminare, seppur schematicamente, dati i limiti di spazio del presente 

contributo, le possibili ricadute della predetta sentenza NE sul nostro ordinamento, con particolare 

riferimento al settore tributario, è possibile svolgere le considerazioni che seguono.  

30 Cfr. punto 44 della sentenza. 
31 Cfr. punto 48 della sentenza. 
32 Cfr. punto 53 della sentenza. 
33 Cfr. punto 56 della sentenza. 
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Anzitutto, valorizzando la consolidata giurisprudenza della Corte di giustizia (34), a sua volta 

consonante con quella della Corte Edu (35), il principio di diritto di cui alla sentenza NE è certamente 

applicabile, oltre che alle sanzioni <<formalmente penali>> anche a tutte le sanzioni amministrative 

<<sostanzialmente penali>> e, dunque, pure a quelle tributarie. Una simile conclusione, peraltro, 

sembra ormai potersi dare per condivisa anche dalla nostra giurisprudenza costituzionale (36).       

Poi, laddove il principio di proporzionalità risulta essere presente tanto a livello della Direttiva UE 

2017/1371 del 5 luglio 2017, c.d. “Direttiva PIF” (ove agli artt. 7 e 9 si prevede appunto che gli Stati 

membri assicurino che i reati di cui agli articoli 3, 4 e 5 della medesima direttiva siano puniti con 

sanzioni penali <<effettive, proporzionate e dissuasive>>), quanto a livello della CDFUE [laddove, 

appunto, l’art. 49, par. 3, si prevede il criterio di proporzionalità delle sanzioni (37)], non v’è dubbio 

che la violazione di tale criterio (in ragione degli effetti sproporzionati derivanti del cumulo tra 

sanzioni amministrative tributarie <<sostanzialmente penali>> e sanzioni <<formalmente penali>> – 

ove posta in essere all’interno dell’ambito di applicazione del diritto euro-unitario (come nel caso di 

violazioni rilevanti in materia di Iva) – conseguentemente impone di verificare le modalità per 

ricondurre a proporzionalità la complessiva risposta sanzionatoria, assicurando così il primato del 

diritto europeo su quello interno nella specifica materia del contrasto all’evasione e alle frodi in materia 

di Iva.             

Quanto ai possibili rimedi, è certamente dato considerare che – tenuto conto dell’effetto diretto del 

criterio di proporzionalità sopra descritto – al giudice nazionale spetta il potere/dovere di disapplicare 

il diritto interno laddove ritenuto contrastante con quello europeo. E poiché – come già osservato – 

tale potere di disapplicazione deve essere contenuto nella misura minima necessaria ad assicurare il 

rispetto del divieto di pene sproporzionate (38), lo stesso giudice nazionale può (rectius: deve) limitarsi 

a ridurre la misura della sanzione penale – per quanto in questa sede rileva anche al di sotto del limite 

previsto dall’art. 13-bis del d. lgs. n. 74/2000 – fino a ricondurre il complessivo effetto sanzionatorio 

(derivante dal noto cumulo) entro il limite della proporzionalità.  

Una tale soluzione, come appunto messo in evidenza dai Giudici di Lussemburgo, non risulta infatti 

ostacolata né dal principio di legalità delle pene (che non impedisce di irrogare pene più lievi di quelle 

34 Cfr. la giurisprudenza indicata alla nota n. 22 che precede.   
35 A partire dalla nota C. Eedu, 8 giugno 1976, Engel et al. vs Paesi Bassi di cui, pure, si è fatto cenno alla predetta nota n. 
22 che precede. 
36 Cfr. Corte cost. n. 43/2018 e, più di recente, Corte cost., sent. n. 149/2022, dep. 16 giugno 2022, seppur in materia di 
sanzioni amministrative per violazione della disciplina in materia di diritto d’autore.  
37 Norma primaria, questa, senz’altro applicabile in forza dell’art. 51 della CDFUE. 
38 Cfr. F. VIGANÒ, La proporzionalità della pena tra diritto costituzionale italiano e diritto dell’Unione Europea: 

sull’effetto diretto dell’art. 49, paragrafo 3, della Carta alla luce di una recentissima sentenza della Corte di giustizia, cit., 
21.    
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previste al momento della violazione), né dal principio della certezza del diritto (che ha carattere 

generale e costituisce una specificazione dello stesso principio di proporzionalità), né, infine, dal 

principio di eguaglianza, ovvero di non discriminazione, giacché – in mancanza dell’intervento del 

legislatore – senz’altro spetta al giudice del caso concreto adeguatamente ponderare le varie 

circostanze al fine di assicurare una risposta sanzionatoria complessivamente equilibrata e, perciò 

stesso, rispettosa dell’acquis communautaire (39).  

Peraltro, un simile controllo sulla proporzionalità della sanzione è ben noto alla nostra Corte 

costituzionale che, anche recentemente, seppur in altro ambito, ne ha fatto accorto uso per fondare la 

declaratoria di incostituzionalità dell’art. 726 c.p., nella parte in cui esso prevede una sanzione 

amministrativa pecuniaria <<da euro 5.000 a euro 10.000>> anziché <<da euro 51 a euro 309>> (40). 

In tale caso, così come pure in altri casi simili verificatisi in passato, lo stesso Giudice delle leggi, 

ritenuta sussistente la violazione del principio di proporzionalità della pena – sia esso fondato su 

parametri interni (cfr. artt. 3 e 27, terzo comma, Cost.), ovvero su parametri euro-unitari (cfr. art. 49, 

par. 3, CDFUE) – ha quindi provveduto a rimuovere il relativo vulnus non solo limitandosi a dichiarare 

l’illegittimità della norma che prevede e punisce un dato illecito ma, a ben vedere, ha altresì provveduto 

alla vera e propria sostituzione della cornice edittale originariamente prevista della norma scrutinata 

con altra, per quel tanto che risulta necessario a ricondurre a proporzionalità la pena (41). 

D’altronde, una tale soluzione, c.d. “a rime adeguate”, è ormai impiegata dalla stessa Corte che, 

tralasciato il criterio delle c.d. “rime obbligate”, procede ad applicare la risposta sanzionatoria, già 

esistente nel sistema, più confacente a sostituire quella dichiarata illegittima (42).        

39 In tal senso, ancora, seppur a prima lettura, si veda F. VIGANÒ, La proporzionalità della pena tra diritto costituzionale 
italiano e diritto dell’Unione Europea: sull’effetto diretto dell’art. 49, paragrafo 3, della Carta alla luce di una 

recentissima sentenza della Corte di giustizia, cit., 21 s.     
40 Cfr. Corte cost., sent. n. 95/2022 dep. 14 aprile 2022, Presidente G. Amato, redattore F. Viganò, ove, appunto, si legge 
che: <<Accertato (…) il vulnus al principio di proporzionalità della pena, occorre ora valutare se e come sia possibile a 
questa Corte ricondurre a legalità costituzionale la disposizione censurata. Al riguardo, soccorre la recente ma ormai 
copiosa giurisprudenza di questa Corte, secondo la quale – una volta accertato un vulnus a un principio o a un diritto 
riconosciuti dalla Costituzione – «non può essere di ostacolo all’esame nel merito della questione di legittimità 

costituzionale l’assenza di un’unica soluzione a “rime obbligate” per ricondurre l’ordinamento al rispetto della 

Costituzione, ancorché si versi in materie riservate alla discrezionalità del legislatore» (sentenza n. 62 del 2022), 
risultando a tal fine sufficiente la presenza nell’ordinamento di una o più soluzioni “costituzionalmente adeguate”, che si 

inseriscano nel tessuto normativo coerentemente con la logica perseguita dal legislatore (ex plurimis, sentenze n. 28 del 
2022, n. 63 del 2021, n. 252 e n. 224 del 2020, n. 99 e n. 40 del 2019, n. 233 e n. 222 del 2018)>>.    
41 Cfr., ancora, F. VIGANÓ, La proporzionalità della pena tra diritto costituzionale italiano e diritto dell’Unione Europea: 

sull’effetto diretto dell’art. 49, paragrafo 3, della Carta alla luce di una recentissima sentenza della Corte di giustizia, cit., 
23 ss. Al riguardo, la citata dottrina non nasconde la maggiore complessità di un simile controllo accentrato di 
costituzionalità che, però, ha il pregio di consentire, all’indomani della pronuncia della Corte, la stabilizzazione 

nell’ordinamento di un’unica soluzione, con effetto erga omnes, e, quindi, di evitare possibili ulteriori incertezze, ovvero 
disparità di trattamento, inevitabili qualora fosse rimesso al singolo giudice risolvere l’antinomia. Inoltre, una simile 

soluzione, “a rime adeguate”, evita altresì frizioni con il principio di legalità delle pene e, nel contempo, assicura l’effetto 

diretto del diritto dell’Unione, sia esso primario o secondario, laddove questo impone l’adozione di sanzioni effettive e 
dissuasive ma, anche, proporzionate alla gravità dell’illecito.          
42 È questo, infatti, l’approccio seguito dalla Corte cost., nella predetta sent. n. 95/2022. 
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7. Conclusioni 

 In conclusione, la giurisprudenza della Corte EDU e la giurisprudenza della Corte di giustizia, 

assieme alla nostra più recente giurisprudenza costituzionale, in dialogo più o meno diretto tra loro, 

finiscono per comporre, tutte assieme, un efficace sistema di verifica del rispetto delle garanzie 

fondamentali (43), anche in un settore, come quello della tutela degli interessi finanziari della UE, in 

cui la complessiva risposta sanzionatoria – da leggersi anche alla luce della dimensione che vede 

integrate le sanzioni amministrative (sostanzialmente penali) con quelle (formalmente) penali – riveste 

un’importanza centrale per assicurare effettività al diritto dell’Unione ma, ciò nondimeno, essa deve 

comunque rispettare il principio di proporzionalità. 

Pertanto, in attesa del non più procrastinabile intervento del legislatore in materia sanzionatoria 

tributaria, specie nel caso in cui una medesima violazione risulti punita con sanzioni amministrative e 

penali, spetterà anzitutto al giudice nazionale – e semmai alla stessa Corte costituzionale – farsi carico 

di ricondurre ad unità e coerenza il sistema, anche nel rispetto del principio – tanto interno, quanto 

europeo – che fa divieto di irrogare pene sproporzionate alla gravità della violazione (44). 

           

 

 

 

   

 

 

43 Sul punto, è appena il caso di annotare che, da tempo, le corti supreme, da organismi solitari, stanno diventando parte di 
un sistema corale, sicché, se anche le Corti costituzionali perdono (in parte) la possibilità di dire l’ultima parola, esse, 

tuttavia, hanno la possibilità di confrontarsi con altri centri di tutela dei diritti, talché, in presenza di doppie (o, come in 
questo caso, triple) tutele, si accentua il compito di comparare, ponderare, valutare la proporzione e la ragionevolezza delle 
diverse opinioni interpretative. Così S. CASSESE, Fine della solitudine delle corti costituzionali, ovvero il dilemma del 
porcospino, in Ars interpretandi, 2015, 1, 21-31.     

44 Sulle esigenze e sulle prospettive di riforma del sistema sanzionatorio tributario, da ultimo e senza pretesa di esaustività, 
si vedano: A. GIOVANNINI, Sulle sanzioni amministrative tributarie: uno sguardo sul futuro, in Dir. prat. trib., 2022, I, 
122 ss.; S. SAMMARTINO, La riforma della disciplina delle sanzioni amministrative in materia tributaria, in Rass. trib., 
2022, 274 ss.; per la prospettiva penale tributaria si veda altresì G. FLORA, Sistema penale tributario, le possibili linee 
guida di riforma, in Rass. trib., 2022, 289 ss.   
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CHAPTER 9 
 
 

La dialettica tra protezione degli interessi finanziari europei e tutela 
dei diritti fondamentali del contribuente. Il rispetto del principio di  

proporzionalità della reazione sanzionatoria 
 

Cesare Borgia1 
 
 
SOMMARIO: 1. Introduzione. – 2. La problematica punibilità a titolo di tentativo dei reati tributari. – 3. 
La finalità iper-repressiva e le linee direttrici del d.l. 124 del 2019. – 4. Ne bis in idem e principio di 
proporzionalità. – 5. La creazione di uno spazio unico europeo dell’IVA. – 6. Conclusioni. 
 
ABSTRACT IT: Nel presente lavoro viene focalizzata l’attenzione sugli atti legislativi emanati dall’Unione 

Europea (Direttiva PIF e Regolamento EPPO) per tutelare gli interessi finanziari e combattere il fenomeno 
evasivo e sulle conseguenti leggi nazionali di recepimento, con l’obiettivo di valutare la capacità di queste 
misure di rispettare i diritti fondamentali dei singoli.  
Un sistema è “giusto” se è in grado di prevedere misure proporzionate alla gravità dei comportamenti dei 

contribuenti ed è orientato al rispetto del principio del ne bis in idem. Così come declinato nella giurisprudenza 
della Corte EDU e della Corte di Giustizia UE, il principio di proporzionalità è idoneo ad assicurare effettività 
alla tutela delle situazioni giuridiche soggettive di tipo tributario.  
I diritti e le garanzie del contribuente, sotto il profilo dei principi di colpevolezza e di proporzionalità, di 
eguaglianza e di ragionevolezza, di difesa e al giusto processo, sono affermati non soltanto nella Costituzione 
italiana ma, anche, nel diritto comunitario e nella Convenzione EDU ove, tra l’altro, per effetto della definizione 

autonoma e allargata di “pena”, si determina l’effetto di uniformare le garanzie fondamentali. 
Al fine di ricostruire il quadro complessivo tracciato dall’Unione Europea, l’elaborato dà, inoltre, conto anche 
del percorso volto alla creazione di uno spazio unico europeo dell’IVA, dal quale emerge l’esigenza preminente 

dell’Unione di presidiare il bilancio europeo.  
 
ABSTRACT EN: In the present work the attention is focused on the legislative acts issued by the European Union 
(PIF Directive and EPPO Regulation) to protect financial interests and combat the evasive phenomenon and the 
consequent national transposition laws, with the aim of assessing the ability of these measures to respect the 
fundamental rights of individuals. 
A system is "fair" if it is able to provide for measures proportionate to the severity of taxpayers' behaviour and 
is oriented towards compliance with the ne bis in idem principle. As set out in the case law of the European 
Courts, the principle of proportionality is capable of ensuring the effective protection of subjective tax-related 
legal situations.  
The rights and guarantees of the taxpayer, in terms of the principles of guilt and proportionality, equality and 
reasonableness, defense and due process, are stated not only in the Italian Constitution but, also, in Community 

1 Lawyer and Ph.D candidate in Tax Law, Faculty of Law, University of Rome “La Sapienza” 
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law and in the EDU Convention where, inter alia, as a result of the autonomous and enlarged definition of 
"penalty", the effect of standardising the fundamental guarantees is determined. 
In order to reconstruct the overall framework drawn up by the European Union, the draft also takes account of 
the path towards the creation of a single European VAT area, from which emerges the overriding need of the 
Union to oversee the European budget.  
 
KEYWORDS: interessi finanziari; diritti fondamentali dei singoli; ne bis in idem; principio di proporzionalità; 
spazio unico europeo dell’IVA. 
 
 
 

1. Introduzione  
 

La tutela degli interessi finanziari europei e il perseguimento delle condotte fraudolente degli 
autori di frodi hanno richiesto al legislatore europeo interventi normativi sia in materia penale, che 
amministrativa e tributaria a protezione del bilancio europeo.  
Più concretamente, l’Unione è intervenuta per limitare, combattere e punire l’evasione fiscale, in 
particolare dell’IVA.  
Tanto detto trova conferma anche al considerando 3 della direttiva 1371/2017 (Direttiva PIF), ove si 
afferma che lo scopo della stessa è quello di completare il quadro delle misure poste a tutela degli 
interessi finanziari dell’Unione in diritto amministrativo e civile con quelle di natura penalistica, 

preoccupandosi, peraltro, di evitare incongruenze sia all’interno di ciascuna di tali branche del diritto 

che tra di esse. 
Tuttavia, gli atti legislativi emanati dall’Unione europea e le conseguenti leggi nazionali di 

recepimento si inseriscono in un quadro normativo che deve dimostrarsi in grado di tenere in debita 
considerazione anche le esigenze di protezione dei singoli.  
Il processo di “europeizzazione del diritto penale”, da cui discende il rafforzamento dello spazio di 

libertà, sicurezza e giustizia e che comporta crescenti obblighi di criminalizzazione in capo agli Stati 
membri, deve essere portato avanti tenendo conto del parallelo obiettivo consacrato dalla Carta dei 
diritti fondamentali dell’Unione europea di salvaguardare e potenziare la tutela di diritti e garanzie 

dell’individuo.  
La migliore prevenzione della criminalità transfrontaliera non può, dunque, prescindere dal rispetto 
delle garanzie cristallizzate dalla Carta dei diritti fondamentali dell’Unione europea, che, in virtù 

dell’articolo 6 TUE, riconosce ai diritti fondamentali risultanti dalle tradizioni costituzionali comuni 

agli Stati membri lo status giuridico di principi generali dell’Unione europea2.  
La già citata Direttiva PIF definisce, inoltre, la competenza3 della Procura europea (European Public 
Prosecutor’s Office – EPPO), organismo introdotto con il regolamento UE 2017/1939 del 12 ottobre 

2 M. LANOTTE, Sistema penale-tributario per la protezione degli interessi finanziari europei: adeguato e rispondente 
agli obblighi comunitari?, in Sistema Penale, 3/2021, 110. 
3 L’ambito oggettivo dei delitti tributari rientranti nella competenza della Procura Europea è costituito dai reati in materia 

di IVA, dal momento che una quota del gettito Iva costituisce entrata propria del bilancio dell’Unione. Inoltre, è necessario 

che il reato si caratterizzi per la transnazionalità e che causi un danno al bilancio dell’Unione Europea pari ad almeno dieci 
milioni di euro. Per approfondire, si veda S.F. COCIANI, Le alternative al processo penale per i reati tributari di 
competenza dell’EPPO, in taxnews.it, 05/06/2022. 
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2017, attuato in cooperazione rafforzata e deputato ad individuare, perseguire e rinviare a giudizio gli 
autori di reati lesivi di interessi finanziari nel territorio dell’Unione europea4.  
L’istituzione della Procura europea è uno degli aspetti più innovativi del Trattato di Lisbona, di 
importanza straordinaria, la cui ratio è, in ottemperanza al principio di sussidiarietà e proporzionalità, 
combattere i reati che ledono gli interessi finanziari5.   
Sono due, quindi, le novità normative di particolare rilevanza in materia di protezione degli interessi 
finanziari europei: ravvicinare le legislazioni penali nazionali sia dal punto di vista sostanziale che 
procedurale, costruendo così uno “spazio giudiziario europeo” e creare un organo inquirente 

sovranazionale in grado di condurre indagini sul territorio europeo.  
Queste novità ci proiettano verso un diritto penale comune volto alla tutela del bilancio comunitario. 
Tanto premesso, all’indomani del tanto discusso caso Taricco, emergeva un sistema penale di 

protezione degli interessi finanziari dell’Unione europea inefficiente e inadeguato a contrastare 

fenomeni di criminalità transfrontaliera lesivi del bilancio dell’Unione.  
Lo scopo della Direttiva PIF è quello di individuare con chiarezza le fattispecie di reato lesive degli 
interessi economici europei e di prevedere misure sanzionatorie efficaci, dissuasive e proporzionate.  
In merito al recepimento delle novità prevista dalla Direttiva PIF, la lettera a) del comma 1 dell’articolo 

3 della L. 117/2019 prescrive che il Governo individui le fattispecie incriminatrici lesive degli interessi 
finanziari dell’Unione e che costituiscano frode al bilancio. Tale individuazione è funzionale a 

delineare la competenza della nuova Procura europea, la quale si occuperà dei reati previsti dalla 
Direttiva PIF: frodi che hanno ad oggetto l’evasione transnazionale e reati che sono indissolubilmente 

connessi a queste ultime.  
Tuttavia, a ben vedere, dalla lettura della Direttiva PIF – approvata proprio al fine di ravvicinare 
maggiormente le legislazioni degli Stati membri sulla protezione degli interessi finanziari dell’Unione 

europea – si evince che lo stesso legislatore europeo non riteneva la prescrizione la causa 
dell’inadeguatezza della tutela penale degli interessi finanziari, tanto è vero che altre sono le modifiche 
richieste dall’Unione europea, ovverosia la punibilità a titolo di tentativo e di concorso dei reati lesivi 

degli interessi finanziari europei e l’introduzione di questi ultimi nel sistema di responsabilità 

amministrativa dell’ente.  
In Italia accade, però, che – al fine di adempiere agli obblighi comunitari imposti dalla Direttiva PIF6 
– non solo si amplia l’ambito di applicazione del sistema della responsabilità degli enti ad alcune 

4 G. MARINUCCI-E. DOLCINI-G.L. GATTA, Manuale di Diritto Penale. Parte Generale, Milano, 2021, 55. Per 
approfondire, si veda E. TRAVERSA, I tre principali aspetti istituzionali dell’attività della Procura europea (EPPO): 

legge applicabile, rimedi giurisdizionali e conflitti di competenza, in Arch. Pen., n. 3, 2019, 2. 
5 V. COMI, Interessi finanziari UE, procura europea, difesa: nessun passo indietro sul piano delle garanzie, in Arch. Pen., 
n. 2, 2013, 1. 
6 La Direttiva PIF è stata recepita nell’ordinamento italiano attraverso la legge delega 4 ottobre 2017, n. 117, attuata con 

d.lgs. 14 luglio 2020, n. 75. Quanto al contenuto, il d.lgs. n. 75 del 2020 interviene sulla disciplina dei reati tributari in 
tema di Iva già previsti dal d. lgs. 10 marzo 2000, n. 74, prevedendone la punibilità di alcuni anche a titolo di tentativo, 
come pure disponendo l’ampliamento del catalogo degli illeciti da cui deriva la responsabilità amministrativa da reato in 

capo agli enti, a norma del d.lgs. 8 giugno 2001, n. 231. Più nello specifico, dispone la punibilità, anche a titolo di tentativo, 
per i reati di dichiarazione fraudolenta (artt. 2 e 3 del d. lgs. n. 74/2000) e di dichiarazione infedele (art. 4 d. lgs. n. 74/2000). 
Rientra altresì tra i crimini compresi nella competenza dell’EPPO anche la dichiarazione omessa (art. 5 d. lgs. n. 74/2000), 

non punibile a titolo di tentativo. Ugualmente, rientra fra le competenze della Procura Europea anche il delitto di emissione 
di fatture o altri documenti per operazioni inesistenti (art. 8 d. lgs. n. 74/2000), in quanto finalizzato a consentire a terzi 
l’evasione dell’imposta sul valore aggiunto, come pure il delitto di occultamento e distruzione di documenti contabili (art. 

10 d. lgs. n. 74/2000) e quello di indebita compensazione (art. 10-quater d. lgs. n. 74/2000), nonché il reato di sottrazione 
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fattispecie tributarie, ma si inasprisce il trattamento sanzionatorio delle violazioni tributarie e se ne 
riducono le soglie di rilevanza penale. 
Emergono, così, profili di criticità derivanti dall’attuazione della normativa europea, che, seppure 

brevemente, è necessario trattare per avere una precisa cognizione della dialettica tra protezione degli 
interessi finanziari europei e necessità di rispettare diritti e garanzie.  
In particolare, occorre verificare se la punibilità a titolo di tentativo dei reati tributari, da sempre 
esclusa dall’articolo 6 del d.lgs. 74/2000, sia compatibile con i principi di materialità e offensività, e 

se le modifiche apportate alla disciplina dei reati tributari, cioè l’innalzamento delle cornici edittali e 

l’abbassamento delle soglie di rilevanza penale, siano in linea con i principi di proporzionalità e 

sussidiarietà.  
Ancora, bisogna osservare che enormi problemi si pongono in relazione all’applicazione all’ente delle 

sanzioni penali amministrative, ai sensi del d.lgs. n. 231/2001, in aggiunta alle sanzioni tributarie di 
tipo amministrativo che, per la loro concreta afflittività, tenuto conto della giurisprudenza della Corte 
di Giustizia e della Corte EDU7, ben possono dirsi di tipo “sostanzialmente penale”8. Considerato, poi, 
che – in caso di illecito tributario riferibile all’ente – alla persona giuridica risulta già applicabile la 
misura della confisca in relazione al profitto del reato commesso dalla persona fisica, in tal caso, sul 
presupposto della natura sostanzialmente sanzionatoria della misura ablatoria in discorso, con l’effetto 

di dar luogo ad un cumulo di sanzioni in capo all’ente, tale da porsi in contrasto con il principio del ne 
bis in idem9, occorre interrogarsi sulle possibili soluzioni atte a scongiurare tale rischio.  
Nel presente lavoro viene, dunque, focalizzata l’attenzione sugli atti legislativi emanati dall’Unione 

Europea (Direttiva PIF e Regolamento EPPO) per tutelare gli interessi finanziari e combattere il 
fenomeno evasivo e sulle conseguenti leggi nazionali di recepimento, con l’obiettivo di valutare la 
capacità di queste misure di rispettare i diritti fondamentali dei singoli.  
Al fine di ricostruire il quadro complessivo tracciato dall’Unione Europea, l’elaborato dà conto anche 
del percorso volto alla creazione di uno spazio unico europeo dell’IVA, dal quale emerge l’esigenza 

preminente dell’Unione di presidiare il bilancio europeo.  
 

2. La problematica punibilità a titolo di tentativo dei reati tributari 
 

L’articolo 3 lettera c) della L. 117/2019 prevede l’abrogazione delle norme che non consentono 

di punire a titolo di concorso e di tentativo i reati che ledono gli interessi finanziari comunitari. Il tema 
acquisisce rilevanza con riferimento ai reati tributari perché, per questi ultimi, gli articoli 6 e 9 del 
d.lgs. 74/2000 escludono la configurabilità di entrambi gli istituti.  
In adesione alla delega, l’articolo 2 modifica l’articolo 6 del d.lgs. 74/2000 aggiungendovi il comma 

1-bis, con il quale si prevede la punibilità degli atti diretti a commettere i delitti di cui agli articoli 2, 
3, 4 – e nello specifico, dichiarazione fraudolenta mediante uso di fatture o altri documenti per 
operazioni inesistenti, dichiarazione fraudolenta mediante altri artifici e dichiarazione infedele – 

fraudolenta al pagamento delle imposte (art. 11 d. lgs. n. 74/2000). Per approfondire, si veda sempre S.F. COCIANI, Le 
alternative al processo penale per i reati tributari di competenza dell’EPPO, cit.  
7 Si veda, soprattutto, Corte EDU, 8 giugno 1976, Engel et al. vs Paesi Bassi. 
8 Cfr. G. FLORA, Prime riflessioni sulle problematiche penalistiche del recepimento della “Direttiva PIF” nel settore dei 
reati tributari e della responsabilità “penale” degli enti, in disCrimen, 12 novembre 2019, 10 ss. 
9 Al riguardo si veda, anche per la dimostrazione della natura sanzionatoria delle confische tributarie,  S.F. COCIANI, Le 
confische tributarie: tra sanzione, funzione riscossiva, populismo fiscale e diritti fondamentali del contribuente, in Riv. 
trim. dir. trib., 2021, I, 803 ss. 
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quando questi siano compiuti anche nel territorio di altro Stato dell’Unione al fine di evadere l’imposta 

sul valore aggiunto per un valore complessivo non inferiore a dieci milioni di euro.  
Tuttavia, la disposizione, nel disciplinare il tentativo, fa riferimento – contrariamente a quanto previsto 
dall’articolo 56 del codice penale – al solo requisito della direzione e non anche a quello della idoneità 
degli atti. Nella disposizione poc’anzi citata, è presente la dicitura “atti diretti in modo non equivoco”.  
Premesso, poi, che la riforma del 2000 ha incentrato il fulcro delle fattispecie tributarie sul momento 
dichiarativo, di fatto lo spazio per la configurabilità del tentativo è quasi inesistente10. Fino a quando 
la dichiarazione non è presentata il contribuente può ancora desistere, invece, una volta presentata la 
dichiarazione il reato può dirsi perfezionato. 
Detto altrimenti, la modifica all’articolo 6 del d.lgs. 74/2000 comporta la punizione di condotte 

prodromiche, cioè mere violazioni di obblighi contabili, che potrebbero anche non sfociare mai 
nell’evasione dell’imposta.  
Gli atti predetti lasciano presagire soltanto intenti evasivi, che, però, sino al momento in cui non 
vengono immortalati all’interno della dichiarazione, non sono idonei ad evadere l’imposta sul valore 

aggiunto.  
La conseguenza allarmante, perché del tutto contraria all’assetto dei principi costituzionali in materia 

penale, è quella della rilevanza penale, ad esempio, della condotta del contribuente che non abbia 
registrato in contabilità fatture per operazioni inesistenti, ma dopo abbia subito una verifica da parte 
della Guardia di Finanza.  
La tendenza legislativa di utilizzare il diritto penale in un’ottica di anticipazione della tutela penale 

determina una tensione tra la fisiologica esigenza di tutela e di prevenzione di certi fenomeni 
particolarmente pericolosi e il rispetto dei principi costituzionali in materia penalistica, primi tra tutti 
i principi di materialità e di offensività.  
Peraltro, è proprio per evitare un diritto penale scollegato dal verificarsi di un fatto materiale e 
offensivo e che punisce l’intenzione soggettivamente perseguita che il legislatore nazionale modifica 

il sistema previgente con il d.lgs. 74/200011.  
Per quanto concerne, invece, il concorso, il legislatore opera una scelta condivisibile, quella di non 
abrogare l’articolo 9 del d.lgs. 74/2000 con cui si limita la punibilità a titolo di concorso dell’emittente 

e dell’utilizzatore di fatture relative alle operazioni inesistenti al fine di evitare un possibile caso di ne 
bis in idem sostanziale. Difatti, la disposizione nazionale ha la precisa ratio di scongiurare il rischio di 
punire due volte il soggetto agente, poiché chi si avvale delle fatture inesistenti non consuma 
necessariamente il reato di emissione di false fatture12.  
 
 

3. La finalità iper-repressiva e le linee direttrici del d.l. 124 del 2019  
 

L’articolo 3 della legge di delegazione europea, alla lettera e), delega il Governo ad integrare 
le disposizioni del d.lgs. 231/2001, recante la disciplina della responsabilità amministrativa delle 

10 M. LANOTTE, Sistema penale-tributario per la protezione degli interessi finanziari europei: adeguato e rispondente 
agli obblighi comunitari?, cit., 120. 
11 Sul tema, si veda assolutamente G. FLORA, Errore, tentativo, concorso di persone e di reati nella nuova disciplina dei 
reati tributari, in Riv. it. dir. proc. pen., 2001. 
12 M. LANOTTE, Sistema penale-tributario per la protezione degli interessi finanziari europei: adeguato e rispondente 
agli obblighi comunitari?, cit., 121. 

107



persone giuridiche, delle società e delle associazioni anche prive di personalità giuridica, prevedendo 
espressamente la responsabilità amministrativa da reato delle persone giuridiche anche nel caso di 
compimento di reati che ledono gli interessi finanziari dell’Unione europea e che non siano già previsti 

da tale normativa. 
Il recepimento della citata disposizione è stato compiuto dal decreto fiscale (d.l. 124/2019) convertito 
nella L. n. 157/2019, che, oltre ad inserire alcune fattispecie penal-tributarie nel catalogo dei reati 
presupposto della responsabilità degli enti, ha apportato una serie di modifiche – invero non richieste 
dalla Direttiva PIF – che riformano ulteriormente la disciplina. 
Nella precedente riforma del 2015, il legislatore delegava il Governo a procedere ad una rivisitazione 
del sistema penal-tributario secondo i criteri di determinatezza e di proporzionalità rispetto alla gravità 
dei comportamenti, prevedendo la punibilità con la pena detentiva compresa tra un minimo di sei mesi 
e un massimo di sei anni.  
Inoltre, il legislatore prevedeva la possibilità di ridurre le sanzioni per le fattispecie meno gravi e di 
applicare sanzioni amministrative anziché penali, tenuto anche conto di adeguate soglie di punibilità. 
Diversamente, il d.l. 124 del 2019 ha alla base una finalità iper-repressiva13, e le linee direttrici sono 
le seguenti: l’innalzamento delle cornici edittali delle principali fattispecie penal-tributarie, 
l’abbassamento delle soglie di rilevanza penale dell’imposta evasa o degli elementi attivi sottratti 

all’imposizione e l’estensione dell’articolo 240-bis c.p. a specifici reati tributari. 
Non è questa la sede per analizzare nello specifico la novella, tuttavia, dato conto delle criticità emerse, 
sembra opportuno soffermarsi su di una in particolare, perché in evidente contraddizione perfino 
rispetto all’indirizzo della Corte Costituzionale.  
Il d.l. 124/2019 estende ai reati tributari caratterizzati da un comportamento fraudolento la misura di 
sicurezza della confisca allargata – strumento tramite il quale si confisca al contribuente denaro, beni 
o altra utilità rientranti nella sua disponibilità, o per interposta persona, di cui non sia in grado di 
giustificare la provenienza, ovverosia sulla base di una presunzione relativa di ingiustificata 
locupletazione – in caso di condanna o di applicazione della pena su richiesta delle parti a norma 
dell’articolo 444 c.p. 
A tal proposito, la Corte Costituzionale, nella nota sentenza n. 33 del 2018, invitava il legislatore ad 
inserire nel catalogo dei reati per cui si prevede la confisca allargata “tipologie e modalità di fatti in sé 
sintomatiche di un illecito arricchimento del loro autore, che trascenda la singola vicenda 
giudizialmente accertata, così da poter veramente annettere il patrimonio “sproporzionato” e 

“ingiustificato” di cui l’agente dispone ad una ulteriore attività criminosa rimasta “sommersa””14.  
Come si anticipava, in contraddizione rispetto all’indirizzo della Corte, le soglie per le quali è posta 

l’applicazione dell’articolo 240-bis sono di modesta gravità.  
Il rischio, allora, è quello di aggredire l’intero patrimonio del contribuente a seguito di una condanna 

per un unico reato tributario.  
Bisogna aggiungere che, sebbene – come messo in evidenza dalla Consulta – il ricorso a forme di 
confisca congegnate in questa chiave è caldeggiato anche a livello sovranazionale, ciò deve avvenire 
nel rispetto dei principi e delle garanzie costituzionali. 

13 Sul tema, tra i tanti, si vedano: G. FLORA, Dalla “spazza corrotti” alla spazza evasori”. Brevi note critiche sulle recenti 
innovazioni legislative in materia di reati tributari, in Rass. trib., 2020; A. DELL’OSSO, Corsi e ricorsi del diritto penale-
tributario: spunti critici sul c.d. decreto fiscale, in Dir. pen. proc., 2020. 
14 Per approfondire, si veda S. FINOCCHIARO, La Corte Costituzionale sulla ragionevolezza della confisca allargata. 
Verso una rivalutazione del concetto di sproporzione?, in Dir. pen. cont., fasc. 2/2018. 
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I tratti caratterizzanti del decreto fiscale hanno spinto la dottrina ad affermare che la riforma si pone al 
limite con i principi di proporzionalità e di sussidiarietà – in virtù del quale il diritto penale è uno 
strumento da utilizzare solo come misura estrema di controllo sociale, proprio perché privativo della 
libertà personale – e diffonde l’idea di un diritto penale di lotta, atto a sopperire o rafforzare il sistema 
amministrativo di accertamento e riscossione15.  
Il risultato è che le nuove pene draconiane previste per i reati tributari sono tra le più alte previste per 
i delitti in materia economica ed anche più alte di una serie di delitti più efferati ed espressivi di gravità 
sociale.  
Per quanto concerne i delitti tributari come reati presupposto del d.lgs. 231/2001, l’articolo 39, comma 

2, del d.lgs. 124/2019 e l’articolo 5 del d.lgs. 75/2020 hanno arricchito l’elenco dei reati la cui 
commissione comporta la responsabilità amministrativa degli enti16. 
Anche questi interventi, che hanno attirato forti critiche in dottrina, presentano profili di irrazionalità17.  
Si pensi alla previsione che ne subordina la portata alle circostanze che tali delitti, per evocare la 
responsabilità dell’ente, siano: commessi nell’ambito di sistemi fraudolenti transfrontalieri, nonché al 

fine di evadere l’imposta sul valore aggiunto per un importo complessivo non inferiore a dieci milioni 

di euro.  
Siffatte limitazioni si espongono a specifici rilievi: dapprima la clausola concernente i sistemi 
fraudolenti transfrontalieri, che non spicca per perspicuità sul versante della precisione e della 
determinatezza; poi la discutibile esclusione dei fatti concernenti imposte diverse dall’IVA; infine, 
l’altrettanto criticabile previsione di un limite quantitativo sicuramente elevato18. 
Ma nella prospettiva della responsabilità dell’ente a spiccare è la irragionevole asimmetria del 

contenuto precettivo dell’articolo 25-quinquiesdecies complessivamente considerato. Irrazionalità 
evidente, posto che i diversi ambiti applicativi non trovano giustificazione alcuna soprattutto nella 
prospettiva della criminalità d’impresa, a contrastare la quale è peculiarmente chiamato il d.lgs. 
231/2001. Né in contrario può valere la notazione che la discussa previsione del comma 1-bis 
costituisce la pedissequa attuazione della più volte citata direttiva PIF19.  
Come pure è stato osservato in dottrina, tale impostazione non può trovare giustificazione nella 
derivazione eurounitaria, dato che: per un verso la normativa UE si limita a stabilire il minimum 
standard, senza vincolare in alcun modo gli Stati membri rispetto a soluzioni di maggior rigore; per 
altro verso, la stessa legge-delega non imponeva affatto di circoscrivere la responsabilizzazione degli 
enti alle sole evasioni IVA connotate in termini di “gravità” in base ai parametri eurounitari, avendo 

piuttosto indicato di estendere tout court la responsabilità amministrativa da reato alle persone 
giuridiche anche per i reati che ledono gli interessi finanziari dell’Unione europea non ancora 

ricompresi nel catalogo 23120. 

15 M. LANOTTE, Sistema penale-tributario per la protezione degli interessi finanziari europei: adeguato e rispondente 
agli obblighi comunitari?, cit., 127. 
16 C. PIERGALLINI, I reati presupposto della responsabilità dell’ente e l’apparato sanzionatorio, in G. LATTANZI (a 
cura di), Reati e responsabilità degli enti. Guida al d.lgs. 8 giugno 2001, n. 231, Milano, 2010. 
17 G. AMARELLI, Il catalogo dei reati presupposto del d.lgs. n. 231/2001 quindici anni dopo. Tracce di una razionalità 
inesistente, in Legisl. pen. online, 23 maggio 2016. 
18 F. MUCCIARELLI, I reati tributari nel ‘catalogo 231’. Un nuovo (ma imperfetto) strumento di contrasto alla criminalità 
d’impresa, in Sistema Penale, 28 marzo 2022, 13. 
19 F. MUCCIARELLI, I reati tributari nel ‘catalogo 231’. Un nuovo (ma imperfetto) strumento di contrasto alla criminalità 

d’impresa, cit. 
20 E. BASILE, Recenti riforme penal-tributarie e responsabilità degli enti. Controverse ricadute di una svolta politico-
criminale, in Riv. dir. trib., 1, 2021, 13. 
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Come se non bastasse, il problema con cui l’interprete si ritrova a misurarsi è anche il rischio della 

violazione del principio del ne bis in idem21.  
Prima dell’introduzione dei reati tributari nel novero del catalogo 231, l’ordinamento rispondeva alle 

violazioni suddette con una doppia tutela: quella di carattere penale, diretta a colpire l’autore del reato, 

e quella di carattere amministrativo nei confronti dell’ente, che deve corrispondere sia le somme 

originariamente dovute al fisco maggiorate degli interessi, che quelle che costituiscono l’importo della 

sanzione22. Ad oggi, invece, il sistema consente di aggiungere al quadro sanzionatorio suddetto le 
ulteriori sanzioni per l’ente derivanti dal d.lgs. 231/200123.  
Occorre necessariamente notare che se, sinora, il problema posto all’interprete era quello di verificare 

la compatibilità dell’applicazione di una doppia sanzione (penale e tributaria, ma sostanzialmente 
penale) con il principio del ne bis in idem, oggi, con l’introduzione dei reati tributari come reati 

presupposto della responsabilità amministrativa dell’ente, lo scenario muta significativamente.  
Alla commissione di un reato tributario potrà conseguire la sanzione penale in capo all’autore del reato, 

la sanzione tributaria in capo all’ente e da ultimo, la sanzione amministrativa, ancora in capo all’ente24.  
Bisognerebbe allora comprendere se il sistema penale-tributario italiano sia in linea con il principio 
del ne bis in idem enunciato dall’articolo 50 della Carta dei diritti fondamentali dell’Unione europea 

e, più nello specifico, se l’obiettivo comune di tutela efficace e dissuasiva degli interessi finanziari 

europei possa consentire una compressione del principio, o se, invece, il legislatore debba pensare ad 
un sistema in cui la proliferazione delle sanzioni non violi il principio del ne bis in idem e risponda al 
principio di proporzionalità di cui all’articolo 49, par. 3, della CDFUE25. 
 
 

4. Ne bis in idem e principio di proporzionalità 
 

A questo punto, occorre prendere atto del fatto che i frutti del lavoro svolto in sede europea 
dipendono inscindibilmente dalla trasposizione della Direttiva PIF a livello nazionale e, soprattutto in 
materia penal-tributaria, non sempre è stato trovato un giusto equilibrio tra il rispetto dei principi 
costituzionali nazionali e la protezione efficiente e adeguata degli interessi finanziari europei attraverso 
sanzioni effettive, proporzionate e dissuasive. 
Come è stato segnalato, misure dalla natura spiccatamente sanzionatoria – come le “confische 

tributarie” – si sono, in alcuni casi, addirittura rivelate un modo per recuperare l’evasione eludendo, in 

danno del contribuente, le procedure e i tempi entro cui l’Amministrazione finanziaria può 

ordinariamente attivarsi ai fini dell’accertamento e della riscossione26. Si assiste così all’inaccettabile 

21 Sul tema, si vedano: N. GALANTINI, Il principio del “ne bis in idem” internazionale nel processo penale, Milano, 
1984; N. GALANTINI, Il principio del ne bis in idem tra doppio processo e doppia sanzione, in Giur. it., 2015.  
22 M. LANOTTE, Sistema penale-tributario per la protezione degli interessi finanziari europei: adeguato e rispondente 
agli obblighi comunitari?, cit., 129. 
23 Per approfondire, si veda M. DONINI, Septies in idem. Dalla materia penale alla sproporzione delle pene multiple nel 
modello italiano ed europeo, in Cass. Pen., 2018. 
24 C. SANTORIELLO, I reati tributari nella responsabilità da reato degli enti collettivi: ovvero dell’opportunità di 

configurare la responsabilità amministrativa delle società anche in caso di commissione di reato di frode, in Arch. Pen., 
2017. 
25 Per ulteriori spunti, si veda F.M. MAGNELLI, Sulla (in)compatibilità del sistema repressivo degli illeciti fiscali con lo 
statuto transnazionale del ne bis in idem: tra proporzionalità e 231, in Giur. pen., 16 dicembre 2019. 
26 Cfr. M. MAURO, Sulla confisca “allargata” (o “per sproporzione”) nei reati fiscali, in Riv. dir. fin. e sc. fin., 2020, 
220. 
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indebolimento di quelle garanzie del contribuente che, come pure è stato ricordato in dottrina, la 
funziona tributaria esige27. 
Queste misure, dando luogo – per la loro obiettiva afflittività di carattere “sostanzialmente penale” – 
ad un cumulo di sanzioni, pongono numerosi interrogativi, anzitutto sotto il profilo della compatibilità 
rispetto al principio del ne bis in idem28, da interpretarsi alla luce del principio (anche comunitario) di 
proporzionalità29.  
Occorre rammentare come il punto di partenza di tale processo evolutivo è stato il riconoscimento – 
da parte della Corte di Strasburgo – della natura “sostanzialmente penale” di molte sanzioni 

tradizionalmente qualificate come amministrative30. 
Il distinguo sostanziale fra le due tipologie di sanzioni ha trovato nella giurisprudenza della Corte EDU 
la sua principale declinazione in riferimento all’applicabilità del principio del ne bis in idem, il quale 
evidentemente assurge a principio di “civiltà giuridica” teso a regolamentare il cumulo sanzionatorio, 

che trova – in materia tributaria – sua privilegiata collocazione. 
In merito, poi, all’evoluzione della giurisprudenza della Corte EDU, come anche e soprattutto della 

Corte di Giustizia, sembra opportuno evidenziare che, pur avendo registrato nel tempo un mutato 
approccio interpretativo, per quanto concerne il ne bis in idem non ha comportato nella sostanza una 
effettiva deminutio delle garanzie e dei principi a fondamento della risposta sanzionatoria, in ragione 
della primazia della regola della proporzionalità. 
Le recenti puntualizzazioni delle Corti europee confermano quanto già ben evidenziato in dottrina31 in 
merito alla mancanza di una volontà di abiura delle proprie precedenti interpretazioni in tema di ne bis 
in idem. 
Laddove, allora, si palesi una sproporzione tra la violazione e i suoi effetti, è possibile in sede 
processuale fare ricorso all’applicazione del principio di proporzionalità.  
Così come declinato nella giurisprudenza della Corte EDU e della Corte di Giustizia UE, il principio 
di proporzionalità è idoneo ad assicurare effettività alla tutela delle situazioni giuridiche soggettive di 

27 S.F. COCIANI, Le confische tributarie: tra sanzione, funzione riscossiva, populismo fiscale e diritti fondamentali del 
contribuente, cit., 822. 
28 Sul tema, si vedano: S.F. COCIANI, Sul divieto di cumulo tra sanzioni penali e sanzioni amministrative in materia 
tributaria, in Riv. dir. trib., 2015, I, 405 ss. e, dello stesso Autore, il più recente Sul divieto di cumulo tra sanzioni penali 
e tributarie nella prospettiva della riforma dell’ordinamento tributario italiano, in Malena Errico, Maria Inés Blankenhorst 
de Tarelli, Jorge Feijoo, Diálogos de la cultura juridica italo-argentina, Ciudad Autónoma de Buenos Aires, La Ley, 2022, 
379 ss.; R. ALFANO, Sanzioni amministrative tributarie e tutela del contribuente, Napoli, 2020, 217 ss. Sulla debolezza 
del sistema sanzionatorio in materia tributaria, si veda A. GIOVANNINI, Sulle sanzioni amministrative tributarie: uno 
sguardo sul futuro, in Dir. e Prat. trib., n. 1/2022, 122 ss. 
29 Si veda ancora, anche per approfondire, S.F. COCIANI, Le confische tributarie: tra sanzione, funzione riscossiva, 
populismo fiscale e diritti fondamentali del contribuente, cit., 824 ss. 
30 Per approfondire, si veda M. ALLENA, La sanzione amministrativa tra garanzie costituzionali e principi CEDU: il 
problema della tassatività-determinatezza e la prevedibilità, in federalismi.it, n. 4/2017. Per quanto riguarda le 
problematiche tributarie, si vedano: L. DEL FEDERICO, Le sanzioni amministrative nel diritto tributario, Milano, 1993, 
54 ss., per il primo inquadramento sistematico della giurisprudenza della Corte Europea con riferimento alle violazioni e 
sanzioni amministrative tributarie; R. CORDEIRO GUERRA, Illecito tributario e sanzioni amministrative, Milano, 1996, 
172 ss.; A. MARCHESELLI, L’inapplicabilità dei principi del giusto processo al contenzioso tributario può essere 
derogata se si controverte sulle sanzioni, in Riv. giur. trib., 2007, 389. 
31 G. MELIS-M. GOLISANO, Il livello di implementazione del principio del ne bis in idem nell’ambito del sistema 

tributario, in Riv. trim. dir. trib., 2020, 3, 597; J. KOKOTT-P. PISTONE-R. MILLER, Diritto internazionale pubblico e 
diritto tributario: i diritti del contribuente, in Dir. prat. trib. int., 2020, 2, 454; R. ALFANO-E. TRAVERSA, L’impatto 

del diritto europeo sull’applicazione del divieto di bis in idem in materia tributaria, in Dir. prat. trib. int., 2021, 1, 18. 
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tipo tributario. Ragion per la quale autorevole dottrina ha prospettato il progressivo evolversi del 
giudizio tributario verso il modello costituzionale del “giusto processo”32.  
L’applicazione di misure ispirate da una logica di tipo sanzionatorio è accettabile soltanto nella misura 

in cui venga disposta all’esito di un procedimento giudiziario celebrato con le garanzie – costituzionali 
e convenzionali – presidiate dal principio di legalità, dal principio dell’equo processo e dal principio 
di ragionevolezza e proporzionalità della sanzione.   
Per quanto rileva in questa sede, occorre rammentare che rientrano nell’ambito di applicazione 

dell’articolo 50 della Carta dei diritti fondamentali dell’Unione Europea – che, secondo quanto 
espressamente previsto dall’articolo 6 del Trattato sull’Unione Europea, ha lo stesso valore giuridico 

dei trattati – e del principio del ne bis in idem incluso nello stesso, sia le norme di diritto nazionale che 
disciplinano i procedimenti sanzionatori amministrativi per violazioni della legislazione IVA, sia le 
norme che disciplinano i procedimenti penali aventi ad oggetto i reati IVA. 
Tuttavia, come è stato evidenziato in dottrina, la Corte di Giustizia di recente sembra aver attenuato la 
portata delle proprie precedenti pronunce. Difatti, più nello specifico, la Corte ha affermato che vi 
possono essere ragioni di interesse pubblico tali da giustificare una limitazione rispetto 
all’applicazione del principio del ne bis in idem e, a tal proposito, la riscossione integrale dell’IVA e 

la lotta contro le frodi costituiscono un obiettivo di interesse pubblico idoneo a giustificare un cumulo 
di procedimenti e di sanzioni “di natura penale”33.  
Nella stessa sentenza, i giudici di Lussemburgo hanno, però, anche precisato che la risposta 
complessivamente prevista, sia in termini di cumulo di sanzioni che di procedimenti, deve risultare 
non irragionevole e sproporzionata rispetto al fatto posto in essere34. 
L’evoluzione della giurisprudenza sovranazionale in materia tributaria – di cui il ne bis in idem e il 
principio di proporzionalità sono espressione – necessita evidentemente di un recepimento da parte del 
legislatore italiano.  
Nel sistema interno – in assenza di un chiaro e risolutivo intervento normativo – la mancanza di 
meccanismi di efficace coordinamento fra sanzione amministrativa e penale lascia presagire ad ogni 
mossa il rischio concreto di violare la proporzionalità della reazione sanzionatoria.  
La nostra Corte Costituzionale ha di recente finalmente dimostrato di essere consapevole dei problemi 
che il principio del ne bis in idem pone rispetto all’ordinamento interno35, progressivamente 
avvicinandosi alle posizioni espresse dalla Corte EDU. La Consulta ha, difatti, più volte sollecitato il 
legislatore a farsi carico del problema di compatibilità delle norme interne rispetto alle disposizioni 
della Convenzione EDU36. 
Da ultimo, con una sentenza storica, la Corte Costituzionale ha per la prima volta bocciato la possibilità 
di sottoporre un soggetto a un doppio procedimento penale o amministrativo in relazione a una stessa 

32 F. GALLO, Il progressivo evolversi del giudizio tributario verso il modello costituzionale del “giusto processo”, in Riv. 
trim. dir. trib., 2020, 98.  
33 Cfr. Corte di Giustizia, 20 marzo 2018, causa C-524/15, Menci. Sul tema, come anche per approfondire, si veda sempre 
S.F. COCIANI, Sul divieto di cumulo tra sanzioni penali e tributarie nella prospettiva della riforma dell’ordinamento 

tributario italiano, cit., 383 ss. 
34 Sul punto, si veda anche Corte di Giustizia, 20 marzo 2018, causa C-537/16, Garlsson. 
35 A tal proposito, si veda Corte Cost., n. 112/2016. 
36 S.F. COCIANI, Sul divieto di cumulo tra sanzioni penali e tributarie nella prospettiva della riforma dell’ordinamento 

tributario italiano, cit., 384. 
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condotta37. Come è stato evidenziato da autorevole dottrina, si tratta di una pronuncia esemplare, sia 
dell’alto dialogo con le Corti sovranazionali, sia della capacità della Consulta di assicurare una più 
ampia ed effettiva tutela ai diritti individuali38.  
Viene, infatti, riconosciuta una copertura del ne bis in idem attenta non soltanto al profilo del 
complessivo trattamento sanzionatorio ma, in particolare, all’elevato grado di sofferenza cui è soggetta 

la persona sottoposta a un doppio procedimento penale e amministrativo (punitivo).  
Ne deriva che – in linea di principio – la duplicazione di procedimenti per lo stesso fatto vulnera la 
garanzia del ne bis in idem. E che le eccezioni sono tollerabili solo sulla base di presupposti molto 
stringenti. Dunque, la stretta connessione materiale deve essere tale da non duplicare l’attività 

probatoria e la connessione cronologica tra i procedimenti – anch’essa tra i criteri che possono rendere 

legittimo il doppio binario – andrebbe ora letta non soltanto alla luce della contestuale partenza, ma 
anche della protrazione del secondo procedimento una volta che il primo sia terminato. Elemento che, 
come è stato sostenuto, può assumere portata decisiva, considerato che il procedimento penale di 
regola dura molto di più. 
Ancora, gli esiti raggiunti con la pronuncia – sebbene abbia riguardato violazioni in materia di diritto 
d’autore – ben potrebbero estendersi ad altri settori, come quello tributario.  
Come è stato affermato, si avvia al declino il modello di convergenza – su uno stesso fatto – di un 
doppio procedimento sanzionatorio, “con sanzioni amministrative “armate” sovrapposte a sanzioni 
penali”39. Questo perché, in virtù dei principi riconosciuti nella pronuncia, i criteri di valutazione sulla 
legittimità del “doppio binario” saranno più rigorosi.   
Resta ferma, ad avviso della Consulta, la necessità di un intervento del legislatore “nel quadro di 
un’auspicabile rimeditazione complessiva dei vigenti sistemi di doppio binario sanzionatorio”.  
Invero, se si guardano da vicino molti degli interventi recenti del legislatore penal-tributario, alla 
funzione “riscossiva” sembrerebbe – perfino sotto il profilo “sociologico” – essersi accompagnata la 
funzione di comunicare ai consociati il particolare disvalore dell’ordinamento attribuito ai reati fiscali 

e la conseguente fermezza impiegata nel sanzionare i relativi illeciti40.    
Eppure, come è stato affermato con forza in dottrina41, mai come in materia tributaria, occorrerebbe 
avere la capacità di intervenire in chiave sistematica, restituendo coerenza ed equilibrio 
all’ordinamento e, soprattutto, dignità al contribuente, i cui diritti fondamentali – a più livelli tutelati 
– sono spesso ignorati.  
Trattasi di una materia – quella tributaria – espressione emblematica della sovranità statale, ove – più 
che in altri rami dell’ordinamento giuridico – si registrano puntualmente difficoltà in merito 
all’accettazione dei principi di promozione delle libertà civili negli ordinamenti interni che promanano 
dalle Corti europee.  

37 Si veda, Corte Cost., sentenza n. 149/2022, con cui la Corte ha dichiarato l’illegittimità costituzionale dell’articolo 649 

c.p.p. nella parte in cui non prevede che il giudice debba pronunciare sentenza di proscioglimento o di non luogo a 
procedere nei confronti di un imputato che – in relazione alla medesima violazione del diritto d’autore – sia già stato 
sottoposto a un procedimento amministrativo di carattere punitivo, ormai concluso.  
38 Si veda l’intervista di Giovanni Negri al Professor Vittorio Manes su Il Sole 24 Ore, Sabato 18 giugno 2022. 
39 L’intervista. Vittorio Manes. Gli effetti della sentenza della Consulta sul doppio binario, cit. 
40 S.F. COCIANI, Le confische tributarie: tra sanzione, funzione riscossiva, populismo fiscale e diritti fondamentali del 
contribuente, cit., 825. Sull’impiego con funzione demagogica del diritto penale si veda M. DONINI, Populismo e ragione 
pubblica, Modena, 2019. 
41 S.F. COCIANI, Le confische tributarie: tra sanzione, funzione riscossiva, populismo fiscale e diritti fondamentali del 
contribuente, cit., 828 ss. 
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5. La creazione di uno spazio unico europeo dell’IVA  
 

Dal complesso contesto finora tratteggiato emerge la tendenza europea – a cui necessariamente 
il legislatore nazionale deve adeguarsi – ad una protezione sempre maggiore degli interessi finanziari 
dell’Unione europea. Quanto detto ben si comprende se si pensa che il bilancio europeo consente 

l’esistenza stessa dell’Unione e se si considera che il mancato pagamento dei tributi produce fenomeni 
di concorrenza sleale42. 
I reati lesivi degli interessi finanziari non soltanto presidiano il bilancio dell’Unione, ma hanno come 

obiettivo quello di garantire il buon funzionamento del mercato. Siamo al cospetto di due beni giuridici 
strettamente interconnessi e che rappresentano i pilastri dell’Unione, la cui tutela viene garantita anche 

attraverso l’armonizzazione del sistema di tassazione relativo all’imposta sul valore aggiunto43. 
La Commissione europea, al fine di creare uno spazio unico europeo dell’IVA che sostenesse un 

mercato unico e contribuisse ad incentivare l’occupazione, la crescita, gli investimenti e la 

concorrenza, ha rilevato l’esigenza di traghettare l’Europa verso un sistema IVA definitivo (e non più 

frammentario e transitorio) per gli scambi di beni tra Stati membri dell’UE44.  
A tal fine è stato pensato45 il c.d. Piano d’azione IVA e messo a punto nella Comunicazione (2016) 

148 del 7 aprile 2016, ove la Commissione afferma l’urgenza di riformare il sistema, perché è 
necessario che esso sia più semplice ed efficace – a beneficio, in particolar modo, delle piccole e medie 
imprese – e che si basi su una maggiore fiducia tra le imprese e le amministrazioni finanziarie, come 
anche per fronteggiare il rischio sempre più alto di frodi IVA46.  
In merito a questo rischio, sembra opportuno ricordare che nelle operazioni commerciali intraunionali 
non viene applicato il meccanismo ordinario della rivalsa e della detrazione IVA, ma quello 
dell’inversione contabile che esenta dall’imposta le cessioni comunitarie ed individua in capo 

all’acquirente sia l’obbligo di rivalsa che il diritto di detrazione.  
Proprio l’esenzione rappresenta il vulnus del metodo applicato per le operazioni intracomunitarie.  
La direttiva Ue 1910/2018 e il relativo regolamento Ue 2018/1912 introducono miglioramenti della 
disciplina IVA in relazione alle operazioni transfrontaliere al fine di stabilire le condizioni in base alle 
quali avviene l’esenzione con il precipuo obiettivo di evitare la realizzazione di frodi.  

42 Sul tema, anche per la bibliografia nelle note, si veda M. MAZZA, La crisi del sistema IVA e le conseguenti prospettive 
future dettate dall’Action Plan della Commissione europea, in Riv. dir. trib. supplemento online, 26 marzo 2021. 
43 Sul tema, si veda G.L. CECCHINI, L’IVA nell’ordinamento comunitario, Padova, 1993, anche per avere un quadro del 
percorso europeo, che ha senza dubbio rafforzato l’integrazione delle economie di tutti gli Stati membri grazie al 

moltiplicarsi delle operazioni transfrontaliere e alla diminuzione dei costi e rischi fiscali ed economici che esse comportano; 
questo ha, da un lato, generato molteplici benefici, ma, dall’altro lato, ha aperto nuovo sfide per le Amministrazioni 

nazionali sul piano della cooperazione e dello scambio di informazioni. Se tali circostanze sono state capaci di agevolare 
gli scambi di beni e servizi tra i vari Stati membri, al tempo stesso hanno, però, portato con sé molteplici possibilità di 
porre in atto meccanismi fraudolenti di risparmio dell’imposta.   
44 Per approfondire, si veda M. LANOTTE, Sistema penale-tributario per la protezione degli interessi finanziari europei: 
adeguato e rispondente agli obblighi comunitari?, cit., 134 ss. 
45 Sul punto, si veda A. IERMANO, Verso uno spazio europeo dell’imposta sul valore aggiunto, in Eurojus, 19 maggio 
2016. 
46 Per approfondire, sulle frodi IVA, si veda A. GIOVANARDI, Le frodi IVA. Profili ricostruttivi, Torino, 2013. 
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Più nello specifico, la direttiva Ue 1920/2018 richiede modifiche relative al numero identificativo IVA, 
alle operazioni di regime di call of stock, alle vendite a catena e alle prove delle cessioni 
intracomunitarie di beni. 
Il numero identificativo IVA diviene requisito sostanziale per poter considerare l’operazione non 

soggetta ad imposta nel paese del cedente. Trasformare i requisiti formali in sostanziali, oltre a 
rispondere ad una logica di certezza del diritto, ha come obiettivo quello di restringere l’applicazione 

della esenzione e, quindi, quello di riconoscere – già attraverso questo primo filtro – operazioni 
fraudolente.  
Le operazioni di regime di call of stock costituiscono una tipologia negoziale in virtù della quale beni 
di proprietà del fornitore sono trasferiti presso un deposito del cliente o di un soggetto terzo che ha la 
facoltà di fare dei prelievi. Prima dell’inserimento, da parte del legislatore comunitario, di una 

disciplina specifica attraverso l’introduzione dell’articolo 17-bis della direttiva 2006/112/Ce, non c’era 

una regolamentazione armonizzata, il che produceva un effetto distorsivo, per l’appunto la difficoltà 

dei controlli da parte delle autorità dei singoli Stati membri47. 
Sempre nell’ottica di semplificare la disciplina delle cessioni intracomunitarie e di consentire un 
controllo maggiormente pervasivo, la direttiva ha previsto l’ulteriore novità relativa alle operazioni a 

cascata; queste ultime costituiscono operazioni in cui i beni sono oggetto di due o più distinte cessioni.  
Il problema che sorge in queste operazioni a catena è quello di identificare l’unico acquisto o cessione 

intracomunitaria. A tale fine, la direttiva prevede delle presunzioni con riguardo alle cessioni a catena 
nelle quali il trasporto è curato dal promotore della triangolazione. L’uso di presunzioni legali relative 

incide sull’onere della prova e si caratterizza per l’ammissibilità della prova contraria a carico dell’altra 

parte.  
L’effetto di introdurre una presunzione è quello di imporre a carico della controparte di fornire la prova 
contraria e di dimostrare che si tratti di cessioni intracomunitarie non imponibili, alleggerendo così 
l’onere probatorio dell’amministrazione finanziaria.  
Infine, il regolamento comunitario 2018/1912 prevede un nuovo regime delle prove delle cessioni 
intracomunitarie. La direttiva nella sua formulazione non predeterminava le forme della prova atta a 
dimostrare che si è realizzato il trasporto nel territorio di un altro Stato membro, lasciando agli Stati 
membri la definizione delle stesse nel rispetto dei principi fondamentali del diritto dell’Unione, quali: 

la neutralità dell’imposta, la certezza del diritto e la proporzionalità delle misure adottate.  
Il nuovo regime delle prove delle cessioni intracomunitarie di cui al nuovo articolo 45-bis ha alla base 
una ratio ben precisa: aumentare la certezza per evitare fittizie cessioni di beni48.  
 
 

6. Conclusioni 
 

La disamina degli interventi del legislatore europeo e delle relative disposizioni di recepimento 
nazionale, ha il pregio di mettere in luce il nesso che lega le modifiche sia in materia penale che 
tributaria: l’esigenza preminente di tutelare il bilancio europeo e il mercato unico.  

47 M. LANOTTE, Sistema penale-tributario per la protezione degli interessi finanziari europei: adeguato e rispondente 
agli obblighi comunitari?, cit., 135. 
48 M. LANOTTE, Sistema penale-tributario per la protezione degli interessi finanziari europei: adeguato e rispondente 
agli obblighi comunitari?, cit., 136. 
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Tuttavia, se da un lato è ben comprensibile che l’obiettivo comune sia quello di proteggere beni 

giuridici – quali il bilancio e l’integrità e corretto funzionamento del mercato – che garantiscono 
l’esistenza dell’Unione europea, prevedendo un sistema penale, amministrativo, tributario adeguato e 
idoneo alla lotta contro le frodi, dall’altro lato si deve assicurare il rispetto dei diritti fondamentali. Le 

due esigenze a volte possono collidere ma l’alto compito di bilanciarle spetta all’Unione europea e agli 

Stati membri.  
Il fatto che lo strumento della direttiva vincoli gli Stati membri al raggiungimento di un obiettivo 
consente a questi ultimi di modulare gli effetti controversi del recepimento. 
Nel recepire le direttive europee, i legislatori nazionali dovrebbero in primis interrogarsi sui possibili 
punti di frizione tra le disposizioni nazionali di attuazione degli atti comunitari e i diritti fondamentali 
e, in secundis, intervenire subito – già in sede di recepimento – soprattutto quando i profili di 
incompatibilità sono già noti e dibattuti da tempo in seno all’ordinamento.  
Qualora lo Stato non adempia con diligenza all’opera di bilanciamento tra valori, questo compito 

spetterà al singolo giudice nazionale, che potrà disapplicare la norma interna in contrasto con una 
disposizione della Carta dei diritti fondamentali dell’Unione europea o rinviare la questione alla Corte 

di Giustizia oppure, ancora, seguendo il canone della “doppia pregiudizialità” in tema di diritti 

fondamentali, alla Corte Costituzionale. Ci si auspica, infatti, che nelle ipotesi in cui si pongano 
questioni di incompatibilità delle nuove disposizioni che recepiscono la direttiva PIF con i diritti 
fondamentali, come si è avuto modo di constatare in materia di ne bis in idem, queste vengano risolte 
prediligendo i diritti fondamentali.  
Con l’entrata in vigore del Trattato di Lisbona nel 2009, i diritti fondamentali riconosciuti dalla Carta 

di Nizza hanno conquistato valore giuridico davanti a tutti i giudici degli Stati U.E., oltre che davanti 
alle Corti di Strasburgo e di Lussemburgo.  
Con la Carta dei diritti fondamentali U.E. il mondo del diritto in Europa è mutato radicalmente; 
l’efficacia giuridica dei trattati attribuita alla Carta dall’articolo 6 del Trattato di Lisbona e il 
conseguente riconoscimento di principi generali del diritto europeo ai principi contenuti nella CEDU, 
hanno introdotto un nuovo sistema del diritto caratterizzato dalla sovraordinazione del diritto europeo, 
nell’ottica di una interazione tra norme e giurisprudenza nazionali e internazionali49.  
L’espansione dei diritti fondamentali riconosciuti nella Carta di Nizza ha inciso significativamente nei 

rapporti tra l’ordinamento giuridico interno e il cittadino, oltre che nei rapporti tra i privati50.  
Garanzie minime irrinunciabili devono, allora, essere rispettate in tema di diritto dell’accusato alla 

difesa51. Non basta la semplice difesa, che deve, invece, essere “effettiva”, così come consacrato dalla 

nostra Corte Costituzionale.  
Ne deriva che l’interesse alla efficacia delle indagini debba essere almeno pari alla tutela dei diritti 

fondamentali e alle garanzie difensive degli indagati.  
Il punto di riferimento è sempre la CEDU, che insieme ai principi contenuti nella giurisprudenza della 
Corte di Strasburgo, è il presidio di legalità delle regole di funzionamento della nuova autorità 
giudiziaria europea.  

49 Per approfondire, si veda assolutamente V. MANES, Metodo e limiti dell’interpretazione conforme delle fonti 

sovranazionali in materia penale, in Arch. Pen., 2012, 32.  
50 V. MANES, La lunga marcia della Convenzione europea ed i nuovi vincoli per l’ordinamento e per il giudice penale 
interno, in V. Manes, G. Zagrebelsky (a cura di), La Convenzione europea dei diritti dell’uomo nell’ordinamento penale 

italiano, Milano, 2011, 30.  
51 V. COMI, Interessi finanziari UE, procura europea, difesa: nessun passo indietro sul piano delle garanzie, cit., 9 ss. 
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Allo stato attuale, l’elaborazione da parte della Corte EDU di fondamentali principi in tema di giusto 

processo rappresenta un punto di partenza importante a favore di una garanzia davvero “effettiva” dei 

diritti, anche in materia tributaria52.  
Basti pensare alla vis espansiva delle garanzie fondamentali di cui all’articolo 6 della CEDU53. 
Autorevole dottrina ha evidenziato che i diritti e le garanzie del contribuente, sotto il profilo dei 
principi di colpevolezza e di proporzionalità, di eguaglianza e di ragionevolezza, di difesa e al giusto 
processo, sono affermati non soltanto nella Costituzione italiana ma, anche, nel diritto comunitario e 
nella Convenzione EDU ove, tra l’altro, per effetto della definizione autonoma e allargata di “pena”, 

si determina l’effetto di uniformare le garanzie fondamentali54. 
Anche a voler prescindere dalle tendenze evolutive della Corte Europea in materia tributaria, le 
legislazioni nazionali tendono a conformarsi ai principi della CEDU, superando la dicotomia tra 
“civile” e “penale”, sino a ricomprendere de plano la materia pubblicistica e la materia fiscale55. 
Per altro verso, tali principi entrano nell’ordinamento europeo attraverso elaborazioni della Corte di 

Giustizia che variegatamente li recepisce, adatta o modifica ai fini delle problematiche europee, 
immettendoli nel circuito dei principi generali del diritto europei.  
In linea di principio, un diritto fondamentale dell’uomo, una volta recepito nell’ordinamento 

comunitario quale principio generale, deve ritenersi vincolante non solo per le istituzioni comunitarie, 
ma anche per gli organi nazionali56. 
In un modo o nell’altro, poi, i principi della CEDU approdano negli ordinamenti nazionali, finendo 
con il trovare applicazione in tutti i settori del diritto, nell’azione amministrativa e nell’azione 

impositiva.  
Basti evidenziare che sulla base degli articoli 6 e 13 della CEDU la Corte di Giustizia ha sviluppato il 
principio dell’effettività della tutela giurisdizionale, soprattutto in vista dell’esigenza di uniformità del 

livello di tutela.  
La conseguenza è stata una progressiva comunitarizzazione del livello di adeguatezza della tutela 
giurisdizionale ed anche l’introduzione nei sistemi nazionali di rimedi nuovi o comunque più 

favorevoli al singolo57. 
Certo è che, sia in relazione alla CEDU, sia in relazione ai Trattati europei, la circolarità dei valori 
giuridici può essere compresa appieno soltanto chiarendo che il diritto europeo dei diritti dell’uomo è 

composto anche dal diritto costituzionale degli Stati membri58. 

52 Per approfondire, sia consentito rinviare a C. BORGIA, L’effettività delle garanzie fondamentali di cui all’articolo 6 

della CEDU nel processo tributario, in diritti-cedu.unipg.it, 20/5/2022. 
53 Per approfondire, si veda C. FOCARELLI, Equo processo e Convenzione europea dei diritti dell’uomo, Padova, 2001. 
54 Per approfondire, si veda C. SACCHETTO, Sanzioni tributarie e CEDU, in Rass. trib., n. 2/2015, 483 ss. 
55 L. DEL FEDERICO, Quadro teorico e itinerari giurisprudenziali per giungere all’applicazione della CEDU in materia 

tributaria, in AA. VV., Convenzione europea dei diritti dell’uomo e giustizia tributaria italiana, a cura di Bilancia, 
Califano, del Federico, Puoti, Torino, 2014, 91 ss. 
56 Per approfondire, si veda G. STROZZI, Il sistema normativo, in Trattato di diritto amministrativo europeo, diretto da 
M. Chiti e G. Greco, I ed., Milano, 1997, II ed., coord. da G.F. Cartei e D.U. Galetta, Parte Generale, Milano, 2007, 64 ss. 
57 Come osservato da G. TESAURO, Diritto comunitario, Padova, 2008, 134 ss. 
58 Per approfondire, si vedano: A. PIZZORUSSO, Il patrimonio costituzionale europeo, Bologna, 2002; R. TONIATTI, Il 
principio di rule of law e la formazione giurisprudenziale del diritto costituzionale dell’unione europea, in AA. VV., 
Costituzione italiana e diritto comunitario. Principi e tradizioni costituzionali comuni. La formazione giurisprudenziale 
del diritto costituzionale europeo, a cura di S. Gambino, Milano, 2002, 507 ss.; G. MORBIDELLI, Corte costituzionale e 
corti europee: la tutela dei diritti (dal punto di vista della Corte del Lussemburgo, in Dir. proc. amm., 2006, 324. 
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In conclusione, grazie alla tutela integrata dei diritti nello spazio giuridico e giudiziario europeo, è 
possibile oggi affermare che i diritti fondamentali vanno riconosciuti in ogni settore dell’esperienza 

giuridica59, quindi anche in materia tributaria. 
 
  

59 Per approfondire si vedano: A. DI STASI, Introduzione alla Convenzione europea dei diritti dell’uomo e delle libertà 

fondamentali, Milano, 2018; per la materia tributaria, AA. VV., Convenzione europea dei diritti dell’uomo e giustizia 

tributaria italiana, cit. 
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The role of the alternative dispute resolution (ADR) in the effectiveness of 

the criminal proceedings in Slovakia1 
 

Radovan Blažek2 and Marek Kordík3 
 
 
 
SUMMARY: Introduction. – 1. Types of ADR procedures in Slovak criminal proceedings. – 2. Barriers to 
the ADR procedures. – 3. The process of application of ADR procedures. – 4. Evaluation of effectiveness 
for the speed of the proceedings. – 5. Conclusion. 
 
 
ABSTRACT: The article is focused on the alternative dispute resolutions in the Slovak Republic and the influence of those 
procedures on the quality and speed of the proceedings. The main idea is to answer the questions if those procedures are aimed 
to promote accused position or victim's rights, together with answering the question, how these procedures are efficient for the 
prosecution. The outcome of this analysis is to research the positive/negative impact of the alternative procedures on the 
effectivity and speed of the proceedings. The article gives the answer to the question, what results prevail after the application 
of the procedure – if it is the interest of accused, victim or prosecutor. 
 
KEYWORDS: criminal proceedings; alternative dispute resolutions; plea bargaining; speed of proceedings; effectiveness of 
proceedings 
 
 

Introduction 
 

The higher application of alternative dispute resolutions (ADR) in the criminal proceeding was the 

main objective that was proclaimed when the current Criminal Procedure Code – Act N. 301/2005 Coll. 

of Slovak Republic (hereinafter as “CPC” or “Criminal Procedure Code”) was adopted in 2005.4 There 

1 This article was supported by the scientific project APVV-19-0102 of the Slovak Research and Development Agency. 
2 Associate professor, Ph.D, Faculty of Law, Comenius University in Bratislava, radovan.blazek@flaw.uniba.sk 
3 Associate professor, Ph.D, Faculty of Law, Comenius University in Bratislava, marek.kordik@flaw.uniba.sk  
4 J Čentéš, Trestné právo procesné. Osobitná časť (Heuréka, 2016) 58, Explanatory memorandum for the Act N. 301/2005 
Coll., p. 4, https://www.iservispreludi.sk/media/1380/ds_doprava_trestn%C3%BD-z%C3%A1kon-v-platnom-
znen%C3%AD.pdf 
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were introduced many new tools for the effective and quick criminal proceedings and tools that should 

have the goal to terminate the proceedings in the pre-trial proceedings with no necessity for the prosecutor 

to go to the court with indictment and no necessity for the accused to stand the public trial. These tools 

are known also in Czech Republic and their common goal should be primarily faster and more efficient 

handling of suitable cases that from the point of view of the purpose of the criminal proceedings do not 

require a trial before the court and the accused has the opportunity to settle the case in a much milder and 

less burdensome manner.5 Also the Czech literature accepts that the main goal of these procedures should 

be the effectiveness of the proceedings.6 

Also, the Czech literature points out the positive aspect of the ADR procedures on the accused – “if 

accused already at this early stage of criminal proceedings voluntarily admit his responsibility for his 

illegal behaviour, while affected by a particular criminal output, this will be significant factors that can 

help his future successful resocialization. … ADR procedures could help to prevent the harm caused to 

the offender, the injured party or their family by the criminal proceedings.” 7 

There were big hopes on those tools that this new legislature would solve the problems of limited 

speed and effectiveness of the criminal proceedings and that those tools would be helpful for all parties 

participating on the proceedings. The new Criminal Procedure Code has been valid since January 1st, 

2006. After more than 15 years of effectivity of this act it is possible to evaluate the outcome and impact 

of these new tools on the speed and effectiveness of criminal proceedings in Slovakia.  

 
1. Types of ADR procedures in Slovak criminal proceedings 

 

The CPC provides for the main 3 kinds of alternative dispute resolution which could by applied in the 

pre-trial proceedings: 

- Art. 216 CPC - conditional termination of the criminal proceedings, 

- Art. 220 CPC - reconciliation, 

5 V Lichnovský ‘Odklony jako protějšek alternativních trestů’ In: Milestones of law in the Central Europe 2015, Collection of 

the papers from the scientific conference organized by Comenius University Bratislava, Faculty of Law - March 19th-21th, 
2015, Bratislava : Comenius University, Faculty od Law (2015) 380, see also: J Provazník ‘Přístup aplikační praxe ke 
koncepčním východiskům odklonů v trestním řízení v České republice’ In: Milestones of law in the Central Europe 2014, 

Collection of the papers from the scientific conference organized by Comenius University Bratislava, Faculty of Law - March 
27th-29th, 2014, Bratislava : Comenius University, Faculty od Law (2014) 655. 
6 V Lichnovský ‘Odklony jako protějšek alternativních trestů’ cit. 380, J Provazník ‘Přístup aplikační praxe ke koncepčním 

východiskům odklonů v trestním řízení v České republice’ cit. 655. 
7 V Lichnovský ‘Odklony jako protějšek alternativních trestů’ cit. 381. 
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- Art. 232 CPC - plea bargaining.8 

They are different in their conditions, which must be accomplished if these tools should be applied 

which also limit their usage in the criminal proceedings. The conditional termination of the criminal 

proceedings and reconciliation are part of the so-called restorative justice, where the aim is focused on the 

restoration of the damage and the agreement between the accused and the victim. “Restorative justice is a 

process in which all parties with a material interest in a particular crime come together to collectively 

agree on how to deal with the consequences of that crime and its consequences for the future.”9 “The term 

restorative process refers to the process by which the damaged party and the victim and, if necessary, 

another person or member of society (community) who has been affected by a criminal offense, actively 

participates in the joint assessment of the causes of the crime and its consequences with a view to find a 

common solution.”10 By these procedures not only the active role of the accused is taken into account, but 

also taking into account the interests and needs of the crime victim and other subjects concerned, 

emphasizing the elimination of conflict between them. The aim of restorative justice, including procedural 

alternatives way of dealing with criminal cases, is ultimately an alternative punishment for the offender 

of criminal offence, in particular non-custodial sentences. The purpose of the alternatives is to help a fair 

trial but at the same time to resolve criminal cases quickly, which would take into account the interests of 

all the subjects of the proceedings concerned, achieved by the specific procedural process without holding 

a formally demanding and complicated main hearing. Ultimately, therefore, it can be stated that the ADR 

procedures mean strengthening the procedural rights of the injured party who does not have to wait for 

the prosecution to end or rely on lengthy judicial enforcement of a claim for damages.11  

 
 
 

1.1 Conditional termination of the criminal proceedings 
 

The conditional termination of the criminal proceedings is the chance for the criminals, which 

committed their first crime, which could be deemed as the exemption for otherwise ordinary citizen, to 

have terminated their proceedings without sanction and only with the probationary period. The primary 

8 J Čentéš, Trestné právo procesné. Všeobecná časť (Heuréka, 2016) 56, 60-61. 
9 M Žofčák, ‘Mediácia – proces medzi páchateľom a obeťou trestného činu’ In: Bratislava Legal Forum 2018: Constitutional, 

Statutory and Criminological Attributes for Crime Victims. Collection of the papers from the scientific conference organized 
by Comenius University Bratislava, Faculty of Law, February 22nd-23rd 2018, Bratislava : Faculty of Law, Comenius 
University (2018) 245. 
10 M Žofčák, ‘Mediácia – proces medzi páchateľom a obeťou trestného činu’, cit. 245. 
11 M Žofčák, ‘Mediácia – proces medzi páchateľom a obeťou trestného činu’, cit. 245 ff. 
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goal of this procedure is to create the conditions for the offender to live ordinary life without having his 

life influenced by the negative effects connected with the criminal conviction. The main aim of this form 

of the decision is to control the behaviour of the offender for the specific time (1 to 5 years) to create the 

conditions for him not to re-offend again, at least during this probationary period. This tool should help to 

the young or occasional offenders to meet the standards of society and live without criminal activities. 

According to the Art. 216 CPC the conditions of ADR procedure in the form of conditional termination 

of the criminal proceedings are as following:12 

 it could be used only for minor offences with the highest penalty rate of 5 years, 

 not possible for the criminal offences resulted in the death of a person, corruption cases and 

criminal prosecution against a public official, 

 accused must admit he committed the act, 

 the outcome is the possible termination of proceedings without a sanction, 

 certain duties and obligations may be imposed on the accused in order to maintain his/her proper 

life and avoid conducts causing the criminal offence, 

 the proceedings is conditionally terminated, 

 the probation period from 1 to 5 years is ordered for the accused, 

 damage party must have the damage restored – e.g. prior to the decision or after the decision about 

conditional termination, but there must by the obligation to restore the damage during the probation period, 

 usually, this decision is decided by the prosecutor in pre-trial proceedings and only exceptionally 

could be used also later in the trial by the court, 

 the incentive for such procedure can come out from accused or prosecutor, in the later stage of the 

proceedings also court could initiate the ADR, if no one has done it yet. 

 
1.2 Reconciliation 

 

The main goal of this tool is to get the damage restored. For this tool the priority is the agreement 

between offender and victim. This tool is presumed for the cases, where the wrong caused to the public 

interest is of a little value, however, the private interests of victim could be sufficiently influenced. Thus, 

12 J Čentéš, Trestné právo procesné. Osobitná časť (Heuréka, 2016) 92-97, M. Štrkolec ‘Alternatívne spôsoby výkonu trestov 

– trestnoprocesné aspekty v kontexte náhrady škody poškodenému’ In: Milestones of law in the Central Europe 2018, 

Collection of the papers from the scientific conference organized by Comenius University Bratislava, Faculty of Law - April 
12th-14th, 2018, Bratislava : Comenius University, Faculty od Law (2018) 450. 
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the main goal is the absolute and 100% of clearing of the damaged caused to the victim. If the offender is 

able of satisfying the victim’s claim, then the state renounce from the right to punish the perpetrator of the 

crime and the proceedings should be finally terminated without any probationary period. 

According to the Art. 220 CPC the conditions for reconciliation are as following:13 

 it could be used only for minor offences with the highest penalty rate of 5 years, 

 not possible for the criminal offences resulted in the death of a person, corruption cases and 

criminal prosecution against a public official, 

 accused must admit he committed the act, 

 the outcome is the final termination of proceedings without sanction, 

 no sanctions, but paying sum of money for the protection of victims of crimes, 

 damage party must have the damage restored prior to the decision, 

 usually, this decision is decided by the prosecutor in pre-trial proceedings and only exceptionally 

could be used also later in the trial by the court, 

 the incentive for such procedure can come out from accused or prosecutor, in the later stage of the 

proceedings also court could initiate the ADR, if no one has done it yet. 

 
1.3 The comparison of conditional termination of the criminal proceedings and 

reconciliation 
 

The distinctions between those 2 above mentioned tools are as following: 

 Art. 216 – conditional termination of proceedings, 

 Art. 220 – final termination of proceedings, 

 

 Art. 216 – probationary period from 1 to 5 years, 

 Art. 220 – no probationary period, 

 

 Art. 216 – duties and obligations for accused during the probationary period, 

 Art. 220 – obligation to pay the sum of money for compensation of victims of other crimes, 

 

13 J Čentéš, Trestné právo procesné. Osobitná časť (Heuréka, 2016) 100-104. See also M. Štrkolec ‘Alternatívne spôsoby 

výkonu trestov – trestnoprocesné aspekty v kontexte náhrady škody poškodenému’ cit. 452. 
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 Art. 216 – remedy against the decision is allowed, decides the 2nd level body (county prosecutor, 

county court), remedy could be filed be the accused or victim, 

 Art. 220 – no remedy against the decision allowed, 

 

 Art. 216 – consent of victim is not necessary, 

 Art. 220 – consent of victim is obligatory. 

 
1.4 Plea-bargaining 

 

The quite other type of the ADR procedure is the so called “plea-bargaining” procedure. In this case 

the prosecutor is not the decisive body, and the proceedings does not terminate in the pre-trial proceedings. 

The prosecutor and the accused only agree on the decision (guilt, punishment) and they propose to the 

court to approve this agreement. 

According to the Art. 232 CPC the conditions of the ADR procedure in the form of plea-bargaining 

are as following:14 

 is available for all crimes,  

 accused must admit he committed the crime, and he must plead guilty, 

 the termination occurs with favourable sanction in the trial phase of the proceedings, 

 damage party could have the damage restored or not, it is upon the agreement between prosecutor 

and accused, however the victim is the party of this procedure, even when the agreement on the damage 

compensation is not achieved, 

 the offender receives the sanction, 

 the plea-bargaining procedure is always conducted by the prosecutor, however the approval of the 

agreement on guilt and punishment must be done by the court, 

 the incentive for such procedure can come out from accused or prosecutor, in the later stage of the 

proceedings also court could initiate the ADR, however without consent of the parties to the case (accused 

and prosecutor) this procedure is inapplicable. 

 
 
2. Barriers to the ADR procedures 
 

14 J Čentéš, Trestné právo procesné. Osobitná časť (Heuréka, 2016) 107-113. 
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Even when the Criminal Procedure Code determines only the above-mentioned conditions for the 

application of the ADR procedures, in the real proceedings there are more “barriers” that come into play, 

when the prosecutor should decide, if these procedures are to be applied. Sometimes these “factual” 

barriers are those which cause in the practice the low number of cases in which these measures are really 

used. However, as stated by the Štrkolec, all barriers that stands against these ADR procedures, these 

barriers are not of the crucial value. The main problem he sees in the “subjective element”, which is the 

person of the prosecutor, who does not have the obligation to apply these procedures, even in the cases, 

which are suitable for such procedure.15 The “subjective problems” of ADR procedure are described in 

the part 4 of this article. 

 
2.1 Conditional termination of the criminal proceedings 
 

This tool is presumed mainly for the “first time” offenders, sometimes it could be used also for the re-

offenders, e.g. when they committed previously only not serious crimes and there exist substantial time 

that has lapsed from the previous conviction. Thus, there are not many accused persons suitable for this 

procedure, because usually this form of “termination” of the case seems not to be enough severe for such 

criminals.16 

The second problem is that there are many crimes, that has the penalty rate over 5 years, thus for those 

proceedings is this tool inapplicable. 

The last problem is the fact, that even if there is suitable offender and suitable crime for this procedure, 

usually the offenders are the people from the lowest layer of the society and they don’t have enough money 

to pay the damage or they don’t accept the damage claim of the victim.17 The only positive part of this 

ADR procedure is that there is not need to reach the level of damage claimed by the victim, but usually 

the final word about the damage claim has the prosecutor who issue the decision and the obligation to pay 

the damages could follow the investigation results and the outcomes of the evidence, not the sole victim’s 

claim, thus the accused is protected against inappropriate victims’ claims. 

 
2.2 Reconciliation 

15 M. Štrkolec ‘Alternatívne spôsoby výkonu trestov – trestnoprocesné aspekty v kontexte náhrady škody poškodenému’ cit. 

552. 
16 M. Štrkolec ‘Alternatívne spôsoby výkonu trestov – trestnoprocesné aspekty v kontexte náhrady škody poškodenému’ cit. 

551. 
17 M. Štrkolec ‘Alternatívne spôsoby výkonu trestov – trestnoprocesné aspekty v kontexte náhrady škody poškodenému’ cit. 

552. 
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This tool has similar conditions for usage as the previous one, also by this tool are valid the same 

barriers, that not many accused persons are suitable for this procedure and not all crimes are suitable for 

this procedure. 

The obstacle in this case is the obligation to reach the agreement on the damage claim with victim and 

the victim must agree on the sum of money that should be paid as the damage claim. Thus, not the accused, 

nor the prosecutor decides about the level of the damage claim, but the victim itself. The reconciliation is 

this impossible, where the victims have inappropriate damage claims.18 

The other big obstacle is, that the condition for this tool is not only the payment of the damages to the 

victim, but also paying of the sum of money for the protection of victims. Usually, the perpetrators have 

the problem even to pay the damage and the other sum of money is invincible obstacle. Even when the 

sum for the victims could be from 300-500 eur, also this sum is for many of our “typical” perpetrators too 

much. The Slovak legislature admits that this ADR procedure, however, could be suitable also for cases 

where there was not caused any damage (e.g. cases, where there was only the violation of certain rights 

without any real damage). For those cases the “barrier of damage payment” is not so relevant.19  

The even more specific problem in the Slovak legal order is the rule, that legal successors of victims 

cannot agree on reconciliation, because this is the “personal” right of the victim and not the “material” 

one. The successor of the victim has only the right for the compensations of damage, these persons have 

not the status of victim, have no procedural rights, thus in many cases where the right to compensate the 

damage has been transmitted to the 3rd party, the reconciliation is impossible.20 

 
2.3 Plea-bargaining 

 
The last ADR procedure has almost no barriers. Is applicable for all crimes and all perpetrators, thus 

applicable for 100 % of cases. The only condition is the confession of the accused and his/her consent 

required for such procedure. Even no damage compensation is required, thus the unwilling of the accused 

to pay the damage is no obstacle for successful agreement on guilt and punishment. From this point of 

18 S. Strýčková ‘Sú odklony v trestnom konaní efektívne v justičnej praxi?’ In: Milestones of law in the Central Europe 2014, 
Collection of the papers from the scientific conference organized by Comenius University Bratislava, Faculty of Law - March 
27th-29th, 2014, Bratislava : Comenius University, Faculty od Law (2014) 676. 
19 S. Strýčková ‘Sú odklony v trestnom konaní efektívne v justičnej praxi?’ cit. 674. 
20 S. Strýčková ‘Sú odklony v trestnom konaní efektívne v justičnej praxi?’ cit. 674. 
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view these are the circumstances that make this ADR procedure most convenient for the accused and also 

for prosecutor. 

 
3. The process of application of ADR procedures 
 
When we want to talk about the ADR procedures, we need to talk also about the practical side of 

performing those procedures. The legal part is only one part which must be taken into consideration when 

talking about the positives and negatives of these procedures. The other side are the procedural aspects 

that need to be applied when coming into final decision in the particular ADR procedure. Thus, on the 

next pages, the typical practical issues of these procedures are described. 

When we talk about the ADR procedures, it is the final part of the pre-trial proceedings, when the 

investigation is closed, and the police officer has submitted the file to the prosecutor for the final decision 

or for lodging the indictment before the court. 

 
3.1  Conditional termination of the criminal proceedings 

 

When the prosecutor decides to apply this procedure, he does not make all the steps of the procedure 

himself. Firstly, he examines the file, if the formal (legal) conditions for applicability of the procedure are 

met. Then the prosecutor needs to pass the file to the probationary officer of the district court, because 

this is the person responsible for “preparation” of all conditions that must be met prior to the decision of 

the prosecutor. 

When the probationary officer receives the file, he needs to summon the accused and the victim to 

make agreement about the damage, which is the first condition sine qua non of this ADR procedure. 

“Mediation is informal, and the role of the mediator is to create space for agreement on a speedy and 

mutually acceptable way of compensating for the damage incurred in connection with the committed 

crime. Only when these both parties have agreed on the damage claim, the prosecutor could release the 

decision.”21 Then the probationary officer must send the file back to prosecutor with the minutes from the 

proceedings and the agreement between the accused and the victim. Occasionally the confirmation of the 

payment of the damage is the attachment of the agreement.  

21 M Žofčák, ‘Mediácia – proces medzi páchateľom a obeťou trestného činu’, cit. 248. 
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Then again follows the role of the prosecutor. Upon the result of the deliberation before the 

probationary officer the prosecutor will issue the decision about conditional termination of the criminal 

proceedings with 1 to 5-year probationary period for the accused. 

The decision must be delivered to the accused and the victim, eventually other subject of the criminal 

proceedings who are entitled to receive such decision (lawyer, parents of the accused). They all have the 

right to file the remedy against the decision within 3 working days. Thus, the prosecutor needs to wait 

until the decision is final and effective. When the remedies are lodged, he needs to pass the file with his 

comments to the 2nd level decisive body (county prosecution office). 

After the decision on conditional termination of the criminal proceedings is effective, the prosecutor 

needs to wait until the end of the probationary period (1 to 5 years). 

After the probationary period ends, the prosecutor needs to ask for the documentation about the 

accused, if he met all conditions for final termination of the proceedings (damage payment, fulfilment of 

all obligations, no re-offending during the probationary period, etc.). 

If all conditions are met, the prosecutor will issue the decision about the final termination of 

proceedings.22 If not, he will issue the decision on continuing of the proceedings. The remedy is allowed 

against the decision. If the decision is about not termination of the proceedings, then the prosecutor can 

file the indictment on the court, thus the decision that he could have been made also at the beginning of 

the whole ADR procedure couple of years ago. 

 
3.2 Reconciliation 

 

When the prosecutor decides to apply this procedure, he does not make all the steps of the procedure. 

Firstly, he examines the file, if the formal (legal) conditions for applicability of the procedure are met. 

Then the prosecutor needs to pass the file to the probationary officer of the district court, because this is 

the person responsible for “preparation” of all conditions that must be met prior to the decision of the 

prosecutor. 

Probationary officer needs to summon the accused and the victim to make agreement about the damage 

and there must be also a promise of the accused to pay the money for the victims in the particular value. 

In this case there is not enough to make the agreement about the damage and agreement about the sum of 

22 M. Štrkolec ‘Alternatívne spôsoby výkonu trestov – trestnoprocesné aspekty v kontexte náhrady škody poškodenému’, cit. 

448. 
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money for the victims, because all these sums of money must be paid prior the decision of the prosecutor. 

Only when all sums have been paid, he could release the decision. 

The prosecutor will then issue the decision with final termination of the proceedings. No remedy is 

allowed; the decision is effective immediately. 

 
 
3.3 Plea-bargaining 

 

In this case, the prosecutor needs to summon the accused and the victim to make the plea-bargaining 

procedure. He needs to give them both appropriate time for preparation for the procedure, thus sending 

the invitation 2-3 weeks prior to proceedings. 

During this procedure the prosecutor offers to the accused the sanction. If the accused agrees, the 

agreement on guilty and punishment could be made. Then the victim presents his claim. If the accused 

agrees, the part of the agreement is also the agreement about the damage claim. 

The prosecutor needs to prepare 3 documents – minutes from the proceedings, agreement on guilt and 

punishment and proposal on the court for the final decision with the whole file. 

After specific time, the court needs to summon accused, victim and the prosecutor to approve this 

agreement. Even in this part of proceedings the accused shall have the right to refuse the outcome of the 

agreement, which makes this type of ADR procedure slightly unpredictable and unsure.  

 
 
4. Evaluation of the effectiveness for the speed of the proceedings 
 
 
The theory states to the speed and effectiveness of ADR procedures as following:  

“Speed of the proceedings is to be achieved by reducing the formal demands placed on criminal 

proceedings, in particular during the pre-trial proceedings.”23 

“The requirement for efficiency should be met by giving to the police officer and prosecutor the 

opportunity to respond more adequately to the specific nature of each individual case. By greater demands 

on the participation of the accused and even damaged party should be achieved greater efficiency of the 

chosen process solution, as this participation will fundamentally help perception of such a solution as fair 

trial.”24 

23 J Provazník ‘Přístup aplikační praxe ke koncepčním východiskům odklonů v trestním řízení v České republice’ cit. 655. 
24 J Provazník ‘Přístup aplikační praxe ke koncepčním východiskům odklonů v trestním řízení v České republice’ cit. 655. 
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All these procedures come into practice at the end of the investigation, when the police officer pass 

the file to the prosecutor for the final decision or for the indictment. The usual and typical form of the 

“termination” of the pre-trial proceedings is to lodge the indictment before the court. For writing and 

lodging of the indictment the prosecutor has usually from 14 to 30 days. With the lodging of the indictment 

the pre-trial proceedings is terminated. The prosecutor transmits the responsibility for the case to the court, 

which is now responsible for the case, for the speed of the proceedings and fair trial. The responsibility 

for the case for the prosecutor is finished and he is now only the party to the trial. This is the easiest way 

how to finish the “case” in pre-trial proceedings for the prosecutor. He has “finished” the case in 14-30 

days. But what about the other ADR procedures? Also, the Czech literature admits, that the rate of use of 

any of ADR procedures depends on the administrative and time requirements associated with its 

application.25 

 
4.1 Conditional termination of the criminal proceedings 

 

At the same point of the proceedings, when the prosecutor decides to “finish” the case with conditional 

termination of the proceedings, he needs to give the file to the probationary officer, for the next steps of 

the proceedings. It takes 1-2 weeks to pass the file to the court until the probationary officer will take the 

first actions with the case, because also he has his daily agenda, and he needs to acquaint with the file. 

Then the probationary officer needs to summon the accused and the victim to make agreement about the 

damage, it takes aprox. 4 weeks, because he needs to send them invitations and give them appropriate 

time to arrange the personal things and to prepare for the meeting. Sometimes the parties do not occur at 

the meeting and the probationary officer needs to invite them for the 2nd or even 3rd meeting to agree on 

the conditions of conditional termination of the proceedings. Then it takes like another 1-2 weeks to send 

the file back to the prosecutor. 

Now the prosecutor will issue the decision (he has again 14-30 days for preparing it), then he needs to 

wait until it is final and effective, what means again to wait approx. 1 month, because the parties need to 

have the decision delivered and they need to have 3 working days of time for lodging the remedy against 

the decision. 

The “finishing” of the case could be prolonged for the prosecutor for 2-3 moths, sometimes even to 6 

months, until he can “finish” the pre-trial part of the proceedings, and only in the case, if the meeting 

25 V Lichnovský ‘Odklony jako protějšek alternativních trestů’ cit. 383. 
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before probationary officer was successful. If not, he needs to file the indictment, as he could have done 

also before couple of months. 

However, the case is only “conditionally terminated”, so the prosecutor now needs to wait until the 

end of the probationary period 1 to 5 years. Then he has “work” with the same case again, he needs to 

procure the documentation for the final decision. Then he needs to issue the final decision, in the ideal 

situation about final termination of proceedings, however, there is again possibility to lodge the remedy 

against the decision, so he needs to wait again until the decision is effective, again approx.1 month waiting. 

And the second option is, that the accused did not live “ordinary life” and the prosecutor needs to issue 

the decision on continuing of the proceedings. Then the prosecutor can file the indictment on the court. 

The same indictment as he could have done previously couple of years ago, without many administrative 

procedures and without issuing couple of useless decisions. 

Anyway, the procedure could fail on two steps – when the damage claim is not agreed before the 

probationary officer and secondly, after the probationary period, when the accused did not live the 

“ordinary life”. In both of these situations the prosecutor would lodge the indictment as without applying 

the ADR procedure. However, even when the procedure is successful and the case is finally terminated in 

the pre-trial proceedings, there is much more administrative work than with the indictment, what was the 

prosecutor’s first option. 

 
4.2 Reconciliation 

 

In this case the prosecutor again needs to give the file to the probationary officer, probationary officer 

needs to summon the accused and the victim to make agreement about the damage and the sum of money 

for victims, which could last for the 2-6 months together with all administrative issues and with the risk 

of the need to repeat the meeting with accused and the victim. 

But even when this procedure is successful, the prosecutor needs to wait, until the damage is paid and 

the sum of money for victims is paid and sometimes this time could last for eternity. However, the 

prosecutor in such cases needs to urge the accused to pay the money for both purposes. If not, the 

indictment would be lodged before the court. 

If all the preferences have been met, the prosecutor will issue the decision about the final termination 

of the proceedings. No remedy is allowed; decision is effective immediately. Thus, this procedure is much 

more effective for the work of prosecutor than the conditional termination of proceedings. His work cannot 

be “ruined” with remedies filed against his decision, end there will be no “continuing of proceedings” 
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after years of probationary period. Anyway, there is much more the will of the prosecutor to close the 

proceedings with the reconciliation, because then he can have the case really “closed” and there is not a 

risk, that he needs to file the indictment in that case after years. This element is according to Štrkolec 

crucial positive element of this ADR procedure.26 Anyway, the problem of this ADR procedure is, that 

any mistakes of prosecutor cannot be restored. Even the prosecutor itself cannot change or dismiss his 

“effective” decision, when he later finds out, that e.g. condition for the reconciliation was not given in that 

case. Thus, any positive aspects have also their counterpart. 

 

4.3 Plea-bargaining 

 

This ADR procedure is performed only by the prosecutor, so he does not need to pass the file to 

anybody. Anyway, he needs to summon the accused and the victim to make the plea-bargaining procedure, 

which takes approx. 1 month, because the invitations are sent in advance to make enough time for the 

accused and the victim to arrange their tasks and obligation in order to appear before the prosecutor on a 

given date. 

The most complicated part of the “plea bargaining” is the administrative part, because prosecutor needs 

to prepare 3 documents – minutes from the meeting, agreement on guilt and punishment and proposal to 

the court to approve the agreement, thus these administrative necessities make “more work for the 

prosecutors”.27 In the opinion of experienced prosecutors, JUDr. Magvašiová and prof. JUDr. Čentéš, “it 

would be appropriate to ease work of prosecutors by increasing the staffing of prosecutors (especially in 

district offices) or the usage of their assistants.”28 

The risk of this procedure is, that the minutes of the procedure need to be made also, when the 

procedure is not successful. Then the prosecutor needs to lodge the indictment. Sometimes the accused 

from bigger distance does not appear, because it is not convenient for them to “travel” for the milder 

punishment, and they prefer to bear the consequences of the indictment before the court.29  

26 M. Štrkolec ‘Alternatívne spôsoby výkonu trestov – trestnoprocesné aspekty v kontexte náhrady škody poškodenému’ cit. 

453. 
27 J Kursová, J Klesniaková, I Jarošová ‘Vztah medzi rozhodovací praxí slovenských soudů týkajíci se dohody o vine a trestu 

a českou právní úpravu tohto istého institutu’ In: Milestones of law in the Central Europe 2014, Collection of the papers from 
the scientific conference organized by Comenius University Bratislava, Faculty of Law - March 27th-29th, 2014, Bratislava : 
Comenius University, Faculty od Law (2014) p. 636. 
28 J Magvašiová, J Čentéš ‘K aplikácii inštitútu konania o dohode o vine a treste’ Trestněprávní revue (2008), Vol. 7, N. 1. 18 
29 J Kursová, J Klesniaková, I Jarošová ‘Vztah medzi rozhodovací praxí slovenských soudů týkajíci se dohody o vine a trestu 

a českou právní úpravu tohto istého institutu’ cit. 638. 
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The negative aspects of the “plea-bargaining” for the prosecutor is, that the accused sometimes not 

agree with the punishment, thus the whole procedure is void. This ADR procedure is not effective when 

there are low rates of punishment because the prosecutor could not offer the more advantageous 

punishment. 

Sometimes the accused persons don’t agree with the damage claim, however, the agreement on guilt 

and punishment could be made also when there is no consensus about the damage claim. Thus, this ADR 

procedure is not good for protection of victims, but more positive for prosecutor, which could follow the 

needs to punish the perpetrator. But even with successful procedure of “plea-bargaining”, the case goes to 

further proceedings before the court, whereas the court needs to approve the agreement. 

Anyway, the “plea-bargaining” is the most used ADR procedure in Slovakia with approx. 8.000 cases 

a year.30  

 
 
5. Conclusion 
 
 
The scientific literature states usually to ADR procedures as following: “The purpose is the speeding 

up and streamlining of the entire criminal proceedings by no hearing criminal proceedings in court 

proceedings, while taking into account the interests of all concerned entities.”31 However, the real impact 

on the speed and effectivity of the criminal proceedings is questionable. As explained above, all ADR 

procedures prolong the proceedings before a prosecutor, and they substantially delay the final decision in 

the case. They are also not too comfortable for a prosecutor, who has more “administrative work” with 

papers and documentation connected with ADR procedures. On the other side, the prosecutor cannot 

“finish” the case immediately, he needs to wait until certain conditions are met. 

Sometimes the accused refuse to agree on punishment, damage claim, they don’t agree with certain 

obligations or with the length of probationary period.  

There are several points, when the procedure could fail (accused does not appear for the meetings, 

procedures, or he does not pay the money, that he agreed on previously). Finally, there is also the 

possibility of failure at the end of the procedure (accused did not live the ordinary life in case of conditional 

30 J Kursová, J Klesniaková, I Jarošová ‘Vztah medzi rozhodovací praxí slovenských soudů týkajíci se dohody o vine a trestu 

a českou právní úpravu tohto istého institutu’ cit. 636. 
31 J Klátik ‘Podmienečné zastavenie trestného stíhania – alternatívny spôsob riešenia trestnej veci’ In: Justičná revue. 59. 2007. 
N. 1. 31 ff. 
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termination, or he denies the agreement on guilt and punishment before the court). Thus, there are many 

points, where the work of the prosecutor could be finally void. 

Finally, we need to also mention the fact, that all these ADR procedures are not suitable for the cases 

when there is more than one accused in one case. Usually, the conditions for all accused are not the same 

and there is impossible to apply the same ADR procedure for all of them, thus making the case difficult 

and complicated for the prosecutor when willing to apply the ADR procedure. In such cases usually the 

prosecutor will choose to lodge the indictment as the easiest way how to deal with the case. 

Overall assessment of the above-mentioned barriers, complications and problems connected with ADR 

procedures brings us to the outcome, that there is always the easiest way for the prosecutor to lodge the 

indictment, thus making these ADR procedures not so used in the practice and remaining them only on 

the paper as the theoretical choice. Anyway, the positive aspect of all these procedures remains in the high 

possibility to restore the damage claim for the victim,32 thus these procedures prefer the interest of the 

victim before the interest of the state on the punishment of the convicted person and also on the effectivity 

of the criminal proceedings.33 The positive impact could be encountered also in relation to the accused 

person.34 

Notwithstanding this, in the conditions of the Slovak Republic has been observed a low number of 

applied ADR procedures at the stage of pre-trial proceedings, which even has a long-term year-on-year 

declining trend. For this reason, it can be stated that the legislative aim from the 2005 to create the 

environment with high application of ADR procedures has failed.35 
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SUMMARY: 1 Introduction. – 2 Liability for digital economic crimes. – 2.1 General remarks on liability 
and legal responsibility. – 2.2 Digital economic crimes. – 3 Criminal procedure and divergences. – 3.1 
General principles of criminal proceedings. – 3.2 Divergences in the criminal procedure. – 4 Cybercrime 
and reasonable divergences. – 4.1 Damage compensation. – 4.2 Reasonable divergences. – 5. Conclusion.   
 
 
 
ABSTRACT: The paper examines new phenomena of the 21st century. Economic crime becomes invisible and non-violent. 
The era of digitalisation brings new content to financial criminality. The paper highlights how the globalised world and 
cyberspace change the prosecution of economic crimes. Based on the example of the Czech Republic, the paper describes the 
mandatory prosecution and the formal concept of a crime in the criminal code. The paper gives examples of the most typical 
economic crimes, which could be committed digitally. It is necessary to highlight the difference between criminal and 
administrative responsibility of persons and legal entities. The paper points out the notion of divergence in the Czech legal 
order, focusing on criminal procedure. The paper concludes by discussing possible divergences to restore damages and prevent 
digital criminality. 
 
KEYWORDS: economic crime; digitalisation; divergence; criminal procedure  
 

 

1. Introduction  
 

The digital age, combined with the epidemiological dangers, denotes that many activities, including 

economic ones, are beginning to occur in virtual reality. The ability to pay through various forms of 

internet banking has become unlimited, a significant trigger for new unfair practices that target both the 

state and public funds and different social groups, persons and legal entities. It is hazardous that these 

1 Police Academy of the Czech Republic in Prague, sovova@polac.cz 
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economic predators adapt their approach to obtaining funds to the interests of the persons concerned. Their 

behaviour is based, among other things, on information about personal or corporate life publicly available 

on the internet and social networks. The coronavirus pandemic contributed to financial predation, when 

even people who used to use more traditional forms of communication with authorities, including 

payments and shopping, discovered new opportunities via the internet due to lockdowns and fears of 

infection.  

Internet law is a so-called soft law. The enforcement through criminal notification or civil court 

proceedings is demanding and often impossible. The boundaries of privacy and lawfulness are often 

blurred in the virtual world because everything looks "as if". However, the information obtained can be 

misused, impacting real life.  

In 1996, U.S. Judge Easterbrook stated that internet law existed as little as equine law. He pointed out 

that applying legal principles and institutes of applicable law in the digital network is also necessary. (See 

Reference no. 1 below)  

The similarity with horse or horse law, which was historically intended in Czech law to resolve 

disputes over the sale and purchase of horses, can be seen in the current context that other reasonable 

persons subjectively assessed the horse in resolving the dispute. In today's terminology, expert opinions 

and the evidence of a website are the usual means of evidence in litigations arising from unlawful conduct 

via the internet. 

The paper highlights the responsibility for digital economic offences and crimes based on the Czech 

legal regulation. The paper argues that the possibility of finding out the perpetrator and redressing damages 

is complicated. Stressing the mandatory prosecution and basic principles of the Czech criminal 

proceedings, the author points out that some types of divergences in criminal proceedings might be 

reasonable and valuable for satisfying the public and private interests.   

The author uses the method of description and analysis to examine the mentioned issues.  

 

2. Liability for digital economic crimes 
 

2.1 General remarks on liability and legal responsibility 

  

The Czech law is a continental legal system with written law sources. The system of law sources is 

hierarchical according to the power of laws. (See No. 2 below) 
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Courts interpret the law, and the judicial lawmaking appears above all in the case-law of the Supreme 

Court, Supreme Administrative Court and the Constitutional Court. Interpretative rules are not binding 

per se, but if lower courts deviate from the standard practice, they must thoroughly justify their different 

ruling. Case law forms one of the main reasons for lawsuit or indictment and the final judgment.  

The administrative authority applies the law based on the methodological guidance of the superior 

body. Administrative authorities must also comply with the case law when deciding on addressees' rights 

and obligations. In the opinion of theory and practice, case law forms a normatively relevant source of 

law. It significantly influences the Czech legal order, doctrinal opinions, and daily legal practice, even if 

the case law is not strictly binding as the precedent would be (3). 

There are three main types of tortious liability in the Czech legal system-private, administrative and 

criminal responsibility. Persons with total legal capacity and legal entities could be held legally liable. 

Minors might be responsible according to private legal regulations beginning 13 years. The administrative 

and criminal liability of minors starts at the age of 15. The court and the administrative authority always 

consider the mental and moral maturity of the juvenile and the proper care and surveillance of parents, 

guardians, or a tutor.  

The Czech law created a unique construct – a natural person doing business (entrepreneur). An 

entrepreneur's liability is similar to a legal entity's liability. Liability represents one of the primary forms 

of law enforcement, based on legal norms that create a system of relationships and ties. (4) Private and 

public law requirements often overlap in economic and business activities. Many offences and crimes 

have their origin in commercial activities and violate business rules and the law. That is why both private 

and public legal liability may apply.  

The Constitution of the Czech Republic (5) stipulates legal liability and its enforcement in art. 4: "All 

citizens may do that which is not prohibited by law; nobody may be compelled to do that which is not 

imposed upon her by law." 

The principle of legality, ʺstate authority is to serve all citizens and may be asserted only in cases, 

within the bounds, and in the manner provided for by lawʺ, enacted in the same Article of the Constitution, 

guarantees that liability provisions will not be misused for bullying or criminalisation of unusual but not 

illegal activities. 

State authorities can punish most economic offences as administrative ones. The new codification in 

Act No. 250/2016 Coll., valid from 1st July 2017, provides for general responsibility issues for offences 

committed by persons, legal entities and entrepreneurs. The Act stipulates the liability similar to the 
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criminal responsibility, but the negligence conduct suffices, provided the law does not require the 

intentional action.  

The administrative liability applies to competition and antitrust law offences, public procurement, 

services of general economic interest or significant market power. Specific administrative offences are tax 

misdemeanours, environmental offences and other delicts of entrepreneurs.  

Punishment for administrative offences must meet the so-called Engels criteria as criminal charges 

within Section 6 of the European Convention on Human Rights. (6) Therefore, in connection with such 

offences, it is necessary to respect not only the attributes of the right to a fair trial, provided for in the first 

paragraph thereof, but also the presumption of innocence principle and the minimum rights of the accused, 

i.e. the second and third paragraphs of section 6 of the European Convention on Human Rights. 

Act No. 250/2016 Coll., on Administrative Offences, enables the participation of the aggrieved person 

and compensation of the damage. The Act on Administrative Offences enables the conclusion of a 

settlement. The offender must pay the damage and deposit a sum of money intended for public benefit 

purposes on account of the administrative authority. 

According to the above-mentioned different types of liability, the author argues that the criminal law 

and criminal liability should remain the last resort – the ultima ratio. 

 

2. 2 Digital economic crimes 

 

The digitalisation of everyday life and data transfer via the internet or cloud storage attract new ways 

of crime – cybercrime. Article 83, para. 1 of the Treaty on the Functioning of the European Union (TFEU) 

underlines that cybercrime belongs to" grave crimes with a cross-border dimension resulting from the 

nature or impact of such offences or from a particular need to combat them on a shared basis." 

It is complicated to disclose a computer crime, as it is always hidden and silent with no violence. The 

data could be sold anonymously through unidentifiable computers and banks in states with no obligation 

to report fraudulent or suspective behaviour. 

The Czech Criminal Code (Criminal Code, 8) stipulates economic crimes in Chapter VI, dividing them 

into Criminal Acts against currency and means of payment, Tax, Fees and Foreign Currency Criminal 

Acts, Criminal Acts against Mandatory Rules of Market Economy and Circulation of Goods in Dealing 

with the Foreign States and Criminal Acts against Industrial Rights and Copyright.  
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The Criminal Code provides in Section 260 a unique crime – Harming Financial Interests of European 

Communities. Act 253/2008 Coll. enshrines money laundering and terrorist financing. (10)  

Most of the mentioned offences and crimes could be committed by distance only. So they form the 

core of digital economic crimes.  

The author brings other examples of cybercrime with economic subtext, which are typical for the 

COVID – 19 pandemic.  

In connection with the distance online learning of the youngest generation, along with crimes of a 

sexual nature, juveniles also experienced cyberbullying and economic crimes. Sharing life on social 

networks and using the internet to find cultural or sports or other leisure activities in groups among 

children and adolescents facilitated economic predators, acting under a false identity, offering, for 

example, fake tickets for concerts by famous singers or sports competitions. The perpetrator uses the so-

called cloning of the identity. Juveniles believe in communicating with a peer and sending a required 

amount to a foreign account to enjoy an exciting activity. 

The coronavirus epidemic enabled people who had used more traditional forms of shopping, due to 

closed shops and fears of infection, to discover new possibilities for shopping via the internet and e-shops. 

Not all of these stores are reliable. Many of them either do not exist or do not handle complaints about 

goods and do not provide proper warranty service: Such fraudsters target older internet users by offering 

discount promotions and winning coupons. For simplification, payments via expensive SMS or telephone 

lines redirected to non – European countries are often used. After the payment is made, the website 

disappears, the phone is disconnected, and the goods never arrive. 

Another area that economic predators focus on for both young and older people is the abuse of 

loneliness or lack of social contact. Some potential partners, contacted through various dating applications, 

submit, after gaining trust, fictional and emotionally engaged stories, ranging from unemployment, loss 

of documents and money, to inheritance or an unexpected gift detained at customs, to receive money from 

the other party. 

In the Czech Republic, a story of a military officer who wants to settle down after the end of his current 

career, but due to the expected payment for the service from the army, at the moment, he lacks money, 

was misused. The victim usually sends money to the non – European account, even if the perpetrator lives 

in the Czech Republic. 
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The author underlines that the worldwide information highway allows the perpetrator quickly sweep 

the tracks. Moreover, all these crimes have in common that they harm the specific victim and the economy 

of the state concerned.  

Encrypting critical infrastructure data, such as health or transport, which both occurred in the Czech 

Republic (11), may undermine the economic interests of the European Union: a Member State that is the 

victim of a cyber attack cannot fulfil its obligations to the Communities. 

Since 2011 the Czech police have kept statistics on cybercrimes. The latest data are from 2019, so the 

impact of pandemics has not been manifested so far. Economic crimes, including fraud, form more than 

half of online crimes. Hacking is also rising, demanding ransom for encrypted data in infected computers. 

During the COVID- 19 pandemics, cyber attacks on medical facilities occurred. 

 

 

Graph No 1. 

 

 

 

3. Criminal procedure and divergences 
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3.1 General principles of criminal proceedings 

 

The criminal law protects the interests of society, the constitutional establishment of the Czech 

Republic, and the rights and legitimate interests of persons and legal entities against criminal acts. 

Substantive criminal law defines the features of crimes and stipulates sanctions for them. Criminal 

procedural law regulates the criminal proceedings, including decision-making and their enforcement. 

The Criminal Procedural Code (Procedural Code, 12) stipulates the general principles of criminal 

proceedings. According to the case law and the theory, these are guiding legal ideas and the basis on which 

the organisation of criminal proceedings and the regulation of the activities of its bodies are built. The 

doctrine divides them into: 

General principles: prosecution only for legitimate reasons, cooperation with citizens' association, 

defendant's right to a fair trial. 

Principles of initiating criminal proceedings: officiality, legality and accusation. 

Principles of proof: search principle, immediacy, orality, a presumption of innocence and free 

assessment of the evidence. 

Other principles are publicity, and material truth, which connotes finding out the facts of a matter about 

which there is no reasonable doubt. In addition to these principles, two principles appear separately: the 

principle of speed and restraint. 

Some authors classify these principles as general principles common to the whole procedure. 

According to another view, the officiality principle covers them. (13) The author agrees with the first 

standpoint and considers that general principles should be divided and classified as shared principles of 

the criminal proceedings. This approach is more convenient and straightforward for the practice.  

The mandatory prosecution forms the characteristic feature of the Czech criminal procedure. The 

Public Prosecutor's Office system was enacted by Act No. 283/1993 Coll., on Public Prosecutor's Office. 

The Public Prosecutor's Office's task is to supervise the legality of pre-trial criminal proceedings. In a 

trial, prosecutors represent the public interest, present evidence and propose how the defendant should be 

punished. (14) The officiality principle requires all crimes the public prosecution or police learn about to 

investigate. The police or public prosecutor may refer the case to the administrative authority if the crime 

has not been committed. The administrative authority decides on the  

principle of opportunity.  
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3.2 Divergences in the criminal procedure 

 

Neither the Czech theory nor the practice defines the diversion or divergence in the criminal law or 

criminal proceedings. The doctrinal disputes usually conclude by stating that the divergence is a procedure 

that speeds up the criminal proceedings. It enables redressing damages and does not stigmatise the 

perpetrator. 

There are two types of alternative resolutions in criminal proceedings in the Czech Republic. The law 

expressly stipulates the conditions for applying each type of proceeding. The court must also follow those, 

as mentioned earlier, criminal procedural general principles when deciding the ruling. 

Divergences in the criminal procedure according to the Criminal Code and Criminal Procedural Code: 

 conditional suspension of filing a motion for punishment, Criminal Code, Sections 81-87, 

 conditional suspension of criminal prosecution, Criminal Procedural Code Sections 307-

308, 

 settlement about guilt and punishment, Criminal Procedural Code, Sections 309–314, 

 criminal order, Criminal Procedural Code, Sections 314e-314 g.  

The practice often considers the criminal order as a type of divergence. Some scholars agree with this 

opinion, and some of them oppose it. Generally, the theory labels the criminal order as a simplified 

criminal procedure. Scholars, as well as practitioners, see the main difference in the perpetrator's 

cooperation. Even without the penetrator's acknowledgment, a single judge can issue the criminal order. 

Some legal authorities even argue that the settlement of a guilty plea and the punishment is a specific 

criminal procedure, not a divergence. (15) 

The criminal responsibility of legal entities is separate from that of its representatives. Criminal 

liability is based on the principle of imputability. Criminal liability of a legal entity is not excluded in a 

case when the person, who has committed the crime, cannot be established or is not liable. The main issue 

of the Czech legal practice is that the representative of a legal entity is usually accused as well, so she 

cannot act on behalf of the legal entity. The law does not expressly stipulate divergence or the simplified 

procedure by legal entities. Nevertheless, in decision No. 5 Tz 41/2014, the Supreme Court ruled that 

divergences are applicable in the criminal proceedings against the legal entity. (16)  According to the 

Ministry of Justice data, 726 legal entities have entered the punishment registry since their criminal 
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responsibility was introduced. The year 2020 brought the highest ratio-160 legal entities who were 

punished. (17) 

According to the author's opinion, all diversions from the usually lengthy and time-consuming criminal 

proceedings form the way for simplifying the proceedings, prompt punishment and redress. Divergence 

emphasises the principles of restorative justice and underlines the victim's interests. (18) It also leads to 

rationalising criminal proceedings and decriminalising socially harmful acts.  

However, crimes committed remotely, via the internet and computer technology are specific. That is 

why it is necessary to ask whether to apply the diversion in criminal proceedings at all? 

 

4. Cybercrimes and reasonable divergences 
 

4.1 Damage compensation  

 

It is rather challenging to find an appropriate ratio between the offender's punishment and the damage 

compensation when cybercrime is committed. Internet law is soft law, and its violation usually oscillates 

between private, administrative, and criminal law.  

As mentioned above, the perpetrator often stays hidden as part of an organised criminal group. All 

these facts add to the complexity of difficult detecting the latent crime and the possibility of finding an 

acceptable solution within the public law.  

It is necessary to underline that cybercrime interferes with the victim's economic interests, privacy, 

and personality. Civil Code, Act. No. 89/2012 Coll. (19), protect the personal and privacy of persons and 

the good name and reputation of legal entities. When intruding on privacy, the Civil Code prioritises 

restoration. If impossible, the compensation of quantifiable damage is pecuniary. The payment can also 

compensate for the immaterial detriment. 

When deciding about compensation, public law comes from private law. The administrative and 

criminal justice decisions can grant calculated damage and immaterial harm. Damage calculations, which 

may consist of the amount stolen, the cost of new software and the work of experts, do not usually pose 

proceeding problems.  

However, the situation is different with the immaterial detriment. Infrindeged personal rights, broken 

privacy or stolen identities are difficult to quantify. In such cases, the victim faces difficulties with the 

burden of proof. Even if the public law enables to grand the immaterial detriment, because of the evidence 
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complexity, as a rule, the criminal court dismisses the victim's claim. The victim must lodge civil 

litigation, which is time-consuming and expensive. 

The author underlines that it is why she suggests making use of all possibilities of in and out-of-court 

settlements.  

 

4.2 Reasonable divergences 

 

Criminal law offers a set of divergences, but not all of them are adjusted to cybercrime. The main 

reason is that cybercrime causes additional, often hidden, damages. If the aggrieved person is a state-

owned company or a critical state infrastructure, the cyber attack is considered terrorism. The state rejects 

any negotiations with the offender. Contrariwise, private companies are more likely to pay for getting 

back their stolen or encrypted data. 

Moreover, according to the General Data Protection Regulation (GDPR, 20), any thread or theft of 

personal data should be reported to the data protection national authority. If the authority finds negligence 

or any other mistake in data protection, the administrator could get a fine of thousands of Euros. For this 

reason, many private legal entities are not interested in administrative or court proceedings with the 

offender and prefer secret negotiations. 

The year-on-year increase in cybercrime, as shown in Graph 2, adjusted according to the National 

Cyber and Infomation Security Agency data (nukib), is so significant that it is necessary to seek a legal 

solution. This solution should not only quickly punish offenders, but above all, it should bring quick and 

effective redress. Last but not least, it is necessary to focus on cybercrime prevention. 

 

 

 

 

 

 

 

Graph No 2.  
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As all divergences enshrined in the legal order are unsuitable for resolving cybercrime and its 

consequences, the author will analyse their main types to highlight their usability.  

Conditional discontinuation of criminal prosecution states the period the prosecution is conditionally 

discontinued. This probation period lasts six months up to five years and will start when the decision on 

conditional discontinuation of criminal prosecution becomes final and effective. Suppose the accused 

person led a good life during the probation period, fulfilled the imposed obligations, compensated for the 

damage caused, and complied with any additional restrictions imposed. The authority that conditionally 

discontinued the criminal prosecution in the first instance will decide that the accused person has approved 

herself. However, suppose the accused person fails to comply with the imposed conditions. In that case, 

the criminal proceedings will continue, or in exceptional cases, the probation period may be extended by 

an additional year. This divergence is exploitable because the offender settles the damage. The court might 

also impose restrictions in the form of a ban on the use of computer technology. 

Conditional suspension of submission of a motion for punishment sets a probation period of six months 

up to five years. The consent of the victim and the damage recovery are not required for the conditional 

suspension. The court might impose some restrictions.  
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The application of this divergence is limited. The author underlines that the divergence does not cover 

damages. The victim must usually undergo civil proceedings for redress. The protective restrictions or 

obligations cannot limit the right of the offender to support herself and the dependent members of the 

family. 

If a juvenile commits an offence, the waiver of criminal prosecution is possible. The aggrieved person 

will be notified of the waiver of criminal prosecution. The aggrieved person thus does not have the right 

to file a complaint against this decision. The only option of the aggrieved person to influence the decision 

on waiver of criminal prosecution of the juvenile is her consent with the extent and manner of 

compensation, which she is entitled to grant before the decision is delivered. The juvenile must 

compensate it at least in part if the aggrieved person agrees with such minimum compensation. Juveniles 

tend to infringe authors' and copyright rights by downloading films and music without authorisation and 

payment. Nowadays, identity cloning, stalking or cyberbullying are frequent. Because of the victim's 

limited rights, the divergence might be suitable if a victim is a person and the perpetrator acts alone.  

Conditional discontinuation of criminal prosecution means that the perpetrator must compensate for 

damage, settle an agreement on the compensation with the aggrieved person, or take other necessary steps 

towards damage restoration. The offender must also surrender any unjust enrichment gained by the Act. 

This type of divergence is suitable and reasonable, provided the offender has enough financial means and 

did not spend unlawfully gained assets.  

A settlement has similar conditions as the conditional discontinuation of criminal prosecution. The 

aggrieved person has the right to damage compensation, or the offender must take necessary steps toward 

compensation and eventually seek another way of rectifying the offence's harm. The perpetrator shall 

surrender the unjust enrichment gained by the act or take other appropriate steps towards its surrendering. 

She has to deposit a monetary amount to the court account, or in pre-trial proceedings, the Public 

Prosecutor's Office designated for assistance to the victims of crime, and such performance is not 

disproportionate to the seriousness of the crime.  

Agreement on guilt and punishment must include the compensation for the aggrieved person who has 

duly and timely asserted his claims. Subsequently, the public prosecutor will submit the draft agreement 

to the competent court, whereas if the agreement on the compensation of the claims of the aggrieved 

person has not been reached, he will caution the court thereof. (21) 
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The practice considers the settlement and the agreement on guilt and punishment as significant 

advantages for both the offender, the victim and the aggrieved person. These types of divergence are legal 

entities' most supported and accepted ones. They are very suitable for resolving cybercrime. 

Despite the mentioned, the author argues that only some offenders are detected. As cybercrime is 

cross–border and global, only small fish, in the end, are caught. Usually, they do not have enough sources 

for paying the damage.  

Moreover, too much effort to finish the proceeding might endanger the fair trial, the right to defence, 

finding out of case facts and the satisfaction of the victim and other aggrieved persons. So the reasonability 

of any divergence must follow not only the interest of the society and the protection of the offender but 

also the satisfaction of a victim in a broad sense. The aggrieved person and the victim may not fully satisfy 

their claims. They often must undergo civil litigation with the burden of proof and tertiary victimisation. 

They sometimes feel disappointed, considering the perpetrator has not been adequately punished. 

 

5. Conclusion  

 

Internet, social networks and cyberspace are not criminogenic by their nature. They form just a means 

of communication and interaction throughout the world. (22) 

On 27th June 2016, the United Nations General Assembly adopted the Resolution on the internet's 

promotion, protection, and enjoyment of human rights. (23) Some authors understand the Resolution as 

the confirmation of the new human right – access to the internet. Others argue that the internet is just a 

technical means and that the right to use digital communication could be realised through other means. 

They subordinate the access right to the rights of freedom of expression. (24)  

The author believes that the right to internet access is not an individual human right. The author argues 

that such rights should be interpreted according to each country's and society's situation. Generally, 

modern states encourage communication between state authorities and the users of public services via the 

possibilities of e-government.  

The Czech Republic adopted the Right to Digital Services Act, No. 12/2020 Coll., which facilitates 

access to public administration and its services. Nevertheless, the exploitation of distance communication 

and clearance of official matters online is tedious. The public administration has about 70 different 

software systems that cannot correctly co-operate, and errors occur.  
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Skype defences and remote access to the courtroom form the main and only advantage in criminal 

proceedings.  

According to the author's opinion, the victorious combat of cybercrime would fail without introducing 

the e-identity digital signature would be impossible. The procedural adjustments when providing and 

hearing electronic evidence are inevitable.  

The SARS – COVID 19 pandemic forced compulsory primary and high school, and university 

education changes. The respective laws enable distance learning and online teaching. Students, teachers, 

academicians and administrative staff must learn how to manage the internet environment technically and 

the principles of safe movement and communication in the virtual world. The informed user always has 

the advantage of early detection of threads. 

Entrepreneurs moved to the virtual space. Large banks are forcing users to use mobile banking, but 

this is easier to attack than connecting through a single protected hard drive. Two-step verification of 

identity and consent to payment partially reduce the risk. However, often the user does not regularly check 

account movements or ignores warnings about fraudsters who require a password or other information 

from internet banking or logs in via an insecure internet connection such as public transport, at airports or 

in pedestrian areas of cities or restaurants. 

All these communications across continents are conveniences people and companies had no idea about 

at the beginning of the 21st century. Unfortunately, these options also become a threat where their users 

are not sufficiently informed about risks and prevention.  

Advances in digital technologies enable assessing the risk of cyber-attacks and monitoring suspicious 

web activities like cyber fraud using Artificial intelligence (AI). The criminal law, especially the 

procedural part, should find reasonable ways to speed up criminal proceedings in all stages. The course of 

proceedings up to the final decision should be completed in the shortest time possible.  

The paper describes major issues connecting modern technologies with the legal liability of their 

misuse. The responsibility and possible redress spread out in civil and public law. The author underlines 

that criminal prosecution and punishment should affect the most serious infringements, especially when 

dealing with cross-border economic crime and the intrusion into privacy.  

The paper points out that seizing cyber offenders, usually operating in organised groups, is often very 

difficult or even impossible.  

Publicly available data, processed into graphs, show a sharp increase in cybercrime, especially during 

the SARS – COVID 19 pandemic. That is why the author using the desk research and analysis of publicly 
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available documents and literature, provides an overview of economic crimes that could be committed via 

the internet.  

The paper highlights redress possibilities in private and public law. The criminal procedural law 

reduces societal and private harm in cases of divergences, especially when injury recovery forms the 

necessary condition.  

However, the law is lagging behind technological developments. That is why the re-codification of the 

criminal procedure is necessary.  

In the Czech Republic, the new criminal procedural code is under drafting. It should meet, in particular, 

the following main objectives:  

 significantly increasing the activity of parties to the proceedings since criminal 

proceedings should be new and of an adversarial nature  

 duly protecting the injured parties' rights, in particular allowing the practical assertion of 

their procedural rights through a private or subsidiary action and achieving compensation of 

damage or non-material harm. (25) 

The reform of divergences or restorative procedures is expected in two separate ways. The 

divergences will be embedded as measures to settle the dispute between the perpetrator, the victim and 

the aggrieved person. Secondly, the specific types of criminal procedure will focus on the speediness 

and effectiveness of the proceedings. (26)  

However, though recorded crime is declining long term, the number of imprisoned individuals is 

gradually increasing. The Czech Republic has a very high ratio of prisoners to the overall population in 

the European context. That is why it is necessary to focus more intensely on the sanctions policy to find 

a more practical approach to divergences. (27)  

Cybercrime causes overall damage – financial and economic and interferes with privacy. That is why 

it needs a proper investigation and punishment and the possibility for the victim and aggrieved person to 

get redress. Public law, especially criminal law, as long as it follows modern digital trends, represents an 

essential protection remedy. 
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ABSTRACT: As the candidate country for the EU membership, Republic of Serbia has access to EU pre-
accession funds for more than two decades. To effectively protect the financial interests of the European Union, 
Serbia is also obliged to prescribe sanctions for conduct that caused harm. For some of these criminal offences 
it is necessary to prescribe stricter criminal sanctions, that could improve the effectiveness of general prevention 
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The obligation to protect the financial interests of the European Union also applies to countries 

that are in the process of joining the EU. By signing the Stabilization and Association Agreement from 

2008, the Republic of Serbia gained the opportunity to use funds from the Union. At the same time, 

the Serbian government has undertaken to establish adequate measures to control and protect the 

financial interests of the European Union.3 

The protection of these interests and the harmonization of national legislation with the acquis 

communautaire in this area is one of the criteria established by the 1993 Copenhagen Principles. Their 

protection implies the application of various measures, including criminal law. However, that does not 

only mean prescribing criminal acts, but also the application of other criminal legal means and 

preventive measures. 

An important element of criminal law is its protective function. Punishment itself must never be an 

end in itself. Some authors believe that the goal of criminal law is to protect certain social relations, 

i.e. the entire society from crime.4 The justification for prescribing a certain criminal offense is 

conditioned by the nature of its object of protection. The object of protection of a criminal offense 

implies a good or interest to which criminal legal protection is provided from injury or endangerment 

by a crime. Which goods or interests will be protected depends on the real needs of a certain society, 

that is, the state. Therefore, protected goods and interests differ between individual states, and even 

within the same state at different periods.5 However, economic integration of countries at the regional 

and global level is increasingly erasing these differences. When it comes to criminal acts to the 

detriment of the financial interests of the European Union, the question can be asked which object they 

protect. Given that they coincide with the legal description of some crimes that are already provided 

for in criminal law, it could be concluded that it is not only the budget of the European Union, but also 

the national budget.6  Therefore, improving the efficiency of protection of criminal interests of the 

European Union should not be considered exclusively as an obligation imposed by the process of 

European integration, but above all as a need for effective protection of national fiscal interests. 

3 The Stabilization and Association Agreement entered into force on September 1, 2013, which gave Serbia the status of a 
country associated with the European Union. The two most important obligations that our country undertook with its 
signing are the establishment of a free trade zone and the harmonization of legislation with EU law. Negotiations on the 
said Agreement between the European Union and Serbia began in November 2005. The Stabilization and Association 
Agreement, together with the Interim Agreement on Trade and Trade-Related Matters, was signed in April 2008. The 
process of ratification of the agreement in the member states of the European Union was completed in 2013 after its 
ratification by Lithuania. 
4 N Mrvić Petrović, Đ Đorđević. Moć i nemoć kazne [The power and powerlessness of punishment], (Vojnoizdavački 

zavod, Institut za kriminološka i sociološka istraživanja 1998) 38. 
5 B Petrović, D Jovašević, Krivično/Kazneno pravo Bosne i Hercegovine, Opći dio [Criminal Law of Bosnia and 
Herzegovina, General part], (Pravni fakultet Univerziteta u Sarajevu 2005) 119. 
6 J Kostić, Krivičnopravna zaštita finansijskih interesa Evropske unije [Criminal protection of the financial interests of the 
European Union], (Institut za uporedno pravo 2018) 36. 
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Initially, the protection of the financial interests of the European Union did not imply criminal law 

measures. Simultaneously with its expansion, there was a need for more effective protection. This also 

required the prescribing of criminal sanctions in national legislation for behaviors that endanger 

them. However, effective protection of certain values does not only mean prescribing criminal 

sanctions for certain behaviours, but also the existence of the possibility for these crimes to be detected 

and their perpetrators punished.7  

Although the European Commission assessed that in its report from 2021 that the Republic of Serbia 

has made significant progress in the process of accession to the European Union in terms of protecting 

the financial interests of the European Union, this paper assumes that it is necessary to further 

harmonize criminal protection interests with the acquis communautaire.8  

Therefore, in order to confirm the stated assumption and give recommendations for the improvement 

of national legislation and practice regarding more efficient protection of the financial interests of the 

European Union, we apply the legal-dogmatic method and content analysis. 

In this first part of the paper, we analyse the compliance of national legislation with European standards 

in the field of protection of financial interests of the European Union, then we will look at the 

challenges in the functioning of mechanisms to prevent illegal behaviour that harms these interests at 

the level of Serbia. A special part refers to the impossibility of efficient application of the institute of 

postponement of criminal prosecution, which also has a significant function in criminal policy. 

 
 

2. Compliance of the legislation of the Republic of Serbia with Directive 1317/2017 
 

Directive 1317/2017 of the European Parliament and of the Council on the fight against fraud to 

the Union’s financial interests by means of criminal law has created a new legal basis for their 

protection. It established minimum rules regarding the definition of criminal offenses and sanctions in 

order to combat fraud and other illegal activities that negatively affect the financial interests of the 

European Union.9  

 

7 More about that in: J Šuput, 'Državna revizroska institucija i prevencija kriminaliteta belog okovratnika u javnom sektoru' 
['State Audit Institution and White-collar Crime Prevention in the Public Sector'] (67/2014) Zbornik radova Pravnog 
fakulteta u Nišu, [Proceedings of the Faculty of Law in Nis], 336. 
8 European Commission, Report on the progress of the Republic of Serbia in the EU accession process for 2021, 
<https://www.mei.gov.rs/upload/documents/eu_dokumenta/godisnji_izvestaji_ek_o_napretku/izvestaj_ek_oktobar_21.P
DF>, 83. 
 
9 J Kostić, Krivičnopravna zaštita finansijskih interesa Evropske unije [Criminal law protection of the financial interests 
of the European Union], cit. 44.  
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According to the provisions of the Directive, Member States should provide for effective, 

proportionate and dissuasive criminal sanctions for perpetrators of criminal offenses to the detriment 

of the financial interests of the European Union. Therefore, they should prescribe a sanction of at least 

four years in prison if the commission of the act caused significant damage or significant material 

gain. In the event that the commission of some of the criminal offenses to the detriment of the financial 

interests of the European Union has caused damage or acquired property gain in the amount of less 

than 10,000 euros, Member States may prescribe other sanctions (misdemeanors) instead of criminal 

ones.10 

The criminal legislation of the Republic of Serbia contains criminal offenses that can provide 

protection to the financial interests of the European Union, both in terms of protection of its public 

revenues and in terms of protection of its budget from unintended and illegal spending.11 

 

a.  Criminal offenses protecting the European Union budget related to income 

As the revenues of the European Union and revenues from customs duties on imports and exports from 

countries outside the European Union, as well as duties on sugar imports and revenues from value 

added tax collected on the territory of Member States, national legislation needs to prescribe adequate 

criminal protection measures which will sanction persons who evade the payment of obligations and 

duties that represent the income of the European Union budget. Such an obligation is also prescribed 

by the Directive 2017/1317.  

The Criminal Code of the Republic of Serbia prescribes two criminal offenses that can provide 

protection to the financial interests of the European Union.12 These are the crime of tax evasion and 

the crime of smuggling. However, as the Republic of Serbia is still not a member, the provisions of 

the Criminal Code should be changed after accession, because part of the value added tax collected on 

the national territory will be part of its revenues, as well as customs duties on imports from outside the 

European Union.  

In addition to the above acts, the Law on Tax Procedure and Tax Administration prescribes the criminal 

offense of tax fraud in connection with value added tax.13 

With the criminal offense of tax evasion, it is possible to provide criminal protection to the financial 

interests of the European Union in terms of collecting value added tax, bearing in mind that its 

percentage when it comes to EU member states represents the income of its budget. An offense exists 

10 Directive (EU) 2017/1317, art. 7. 
11 The criminal legislation means both basic and secondary criminal legislation. 
12 The Criminal code of the Republic of Serbia, Official Gazette of the Republic of Serbia, n. 85/2005...35/2019. 
13 The Law on tax Procedure and tax administration of the Republic of Serbia, Official Gazette of the Republic of Serbia 
n. 80/2002...144/2020, art. 173.a. 
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if someone intends to completely or partially avoid paying openness taxes or reporting other facts that 

affect the determination of such obligations, or who in the same intention otherwise conceals 

information related to the determination of the specified form, and the amount liabilities that are 

avoided are exceeded one million dinars. Before the last changes in the criminal code, that amount was 

500,000 dinars.  

Having in mind that the stated amount represents a legal motive for incrimination, in practice it often 

happened that tax inspectors do not distinguish between a misdemeanour and a criminal offense due 

to the low amount of tax or other obligation whose payment is avoided. It happened that tax inspectors 

sent a request to initiate misdemeanour proceedings, and that the pronouncement and explanation of 

misdemeanour courts included the criminal offense, so there was no possibility of instituting criminal 

proceedings, because in those situations the principle of ne bis in idem would be violated.  

The sanctions prescribed for the perpetrator of the criminal offense are harmonised with the EU 

Directive, because the perpetrator of the basic form can be sentenced to imprisonment from one to five 

years and a fine.14 In addition to the basic, the Criminal Code prescribes two more serious forms. The 

first aggravation exists if the action of the basic form of the act is undertaken in order to avoid the 

payment of taxes or other duties exceeding the amount of five million dinars. The perpetrator is 

sentenced to two to eight years in prison and a fine. Another serious form of crime exists if the action 

of the basic form of crime is undertaken in order to avoid paying taxes or other obligations in the 

amount of which exceeds fifteen million dinars. The perpetrator of that act is prescribed a sentence of 

three to ten years and a fine. Considering the amount and type of threatened punishment, the national 

legislation regarding the sanctions prescribed for the criminal offense of tax evasion is harmonized 

with the standards contained in the regulations of the European Union, which concern the protection 

of its financial interests. However, it is still not necessary to amend the provision of Article 225, which 

would stipulate that the criminal offense of tax evasion protects the financial interests of the European 

Union, given that the Republic of Serbia is still not a member, and therefore part of the revenue from 

value added tax is still not the revenue of the European Union budget. 

The criminal offense of smuggling is prescribed by the Criminal Code in the group of criminal offenses 

against the economy.15 The act exists if a person is engaged in the transfer of goods across the customs 

line while evading customs control measures or if, while avoiding customs control measures, he 

transfers goods across the customs line armed or to a group or using force or threat. The perpetrator is 

sentenced to six months to five years in prison and a fine. 

14 Directive 2017/1371, art. 7, para. 2. 
15 The Criminal code of the Republic of Serbia, art. 236. 
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A special form of crime exists if a person is engaged in the sale, distribution or stowage of 

unaccustomed goods or organizes a network of transporters or intermediaries for the distribution of 

such goods. The perpetrator is sentenced to one to eight years in prison and a fine. Having in mind the 

amount of threatened penalties for perpetrators of all forms of the crime of smuggling, it can be 

concluded that the Criminal Code in that part is harmonised with the standards of the European Union 

in terms of protection of its financial interests. The Criminal Code uses the term "customs line" and 

not "European Union customs line". This is completely in line with the current situation. Only after 

Serbia's accession to the European Union, it is necessary to change the existing provision in that part, 

which prescribes the criminal offense of smuggling. 

The Law on Tax Procedure and Tax Administration prescribes a new criminal offense of tax fraud in 

connection with value added tax, which we assume was done with the intention of harmonizing the 

legislation of the Republic of Serbia with European standards as much as possible. The act is 

prescribed by Article 173a of the said Law and exists if a person intends to exercise the right to 

unjustified refund of value added tax or value added tax in the previous 12 months, submits one or 

more value added tax returns the value of false content, and the amount of refund or tax credit exceeds 

one million dinars. Bearing in mind that the legislator prescribed a prison sentence of one to five years 

and a fine for the perpetrator, it can be concluded that in this regard the national legislation of the 

Republic of Serbia is harmonised with European standards prescribing criminal measures to protect 

the financial interests of the European Union. In addition to the basic, two qualified forms are 

prescribed. The first serious form exists if the amount of value added tax exceeds five million dinars. 

The perpetrator of that form of crime is prescribed a prison sentence of two to eight years and a fine. 

Other serious forms of crime exist if the amount of value added tax exceeds 15 million dinars. In that 

case, the perpetrator is prescribed a prison sentence of three to ten years and a fine. Having in mind 

the amount, type and range of prescribed sanctions, it can be concluded that in that part the national 

legislation is harmonised with European standards. However, there is a problem with the collision of 

norms that prescribe the crime of tax fraud in connection with VAT and the crime of tax evasion. Tax 

evasion includes all types of taxes, including value added tax. 

The amount determined for the existence of the criminal offense of tax fraud is determined in total 

(collectively) for all VAT returns filed in the previous year (12 months), as opposed to tax evasion 

where the amount that is the basis of criminal liability is determined only for one criminal charge. If 

there is a conflict in the interpretation in practice, due to that fact, there will be a possibility of initiating 

a tax-administrative procedure regarding the interpretation of regulations between the Tax 

Administration and taxpayers. This is a problem because the Tax Administration or the Tax Police file 

criminal charges with the competent authorities if the amount of tax determined during the control 
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exceeds one million dinars, although the tax-administrative procedure has not yet been finalised. 

Therefore, the defendants defend themselves that they did not commit a tax crime, although it has not 

been legally determined whether they were obliged to pay the tax charged. 

As can be concluded, the problem that causes legal uncertainty is the prescribing of criminal offenses 

by tax and other non-criminal legislation. It should be emphasized that the same sanctions are 

prescribed for both basic and more serious forms of the criminal offense of tax evasion and fraud 

related to VAT.16 

A natural person, entrepreneur and responsible person in a legal entity - taxpayer for a criminal offense 

shall be imposed a security measure prohibiting the performance of professions, activities and duties 

for a period of one to five years. 

 

b. Criminal offenses protecting the European Union budget against intended consumption 
The criminal act of unfounded obtaining and use of loans and other benefits also protects the budget 

of the European Union from unintended spending. The crime is prescribed in the group of criminal 

offenses against property and exists if a person, by falsely presenting facts or concealing them, obtains 

for himself or another a loan, subsidy, or other benefit, even though he does not meet the prescribed 

conditions. The perpetrator of that act is prescribed a fine or imprisonment for up to two years. The 

same act exists if a person uses the obtained loan, subsidy, or other benefit for a purpose other than 

one for which the loan, subsidy or other benefit was granted. A fine or imprisonment of up to one year 

is prescribed for the perpetrator. For a criminal offense of unjustified obtaining and using credit and 

other benefits, the responsible person in the company or other business entity shall be punished with 

the prescribed penalty if the loan, subsidy, or other benefit was obtained for the company or other 

business entity or if used for other purposes than by those entities. The Criminal Code does not define 

the concept of subsidy. It is not defined by the Law on Budget System either. The mentioned Law only 

defines the notion of financial assistance to the European Union. According to that definition, these 

are Union funds that are used for purposes and implemented according to the established agreements 

between the Republic of Serbia and the European Union.17 

Bearing in mind that the funds of the European Union are used as a pre-accession assistance on the 

territory of the Republic of Serbia, it is necessary to supplement the provision of Article 209 of the 

Criminal Code or the provision of Article 112 by defining the subsidy or other benefits. The sanctions 

prescribed for the crime of unjustified obtaining and using credit and other benefits are too lenient. 

16 Tax Attorneys, New tax crime: VAT fraud <https://www.vuk-ta.com/novo-poresko-krivicno-delo-poreska-prevara-u-
vezi-sa-pdv.html>.  
17 Law on the budget System, Official Gazette of the Republic of Serbia, n. 54/2009...118/2021, art. 2, para. 1, item 46. 
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Considering the penalties prescribed for the perpetrator of the criminal offense provided for in Article 

209 of the Criminal Code, the statute of limitations for criminal prosecution is three years in the case 

of unintentional obtaining and use of loans, subsidies, and other benefits. In the case of misuse of 

loans, subsidies, and other benefits, the status of limitation is only one year. Given that such crimes 

are most often detected by the bodies responsible for auditing the use of EU funds, as well as their 

compliance with the rules of administrative procedure, it can be concluded that the statute of limitations 

for prosecution is too short. Therefore, not only to protect the financial interests of the European Union, 

but also to protect the financial interests of the state (in some cases subsidies are granted from the 

budget of the Republic of Serbia, territorial autonomy, and local self-government), higher penalties 

should be prescribed for general crime prevention, which would contribute to the application of a 

longer statute of limitations in these cases.18 

The criminal offense of embezzlement is prescribed by the Criminal Code in the group of criminal 

offenses against official duty (article 364). An offense exists if a person intends to misappropriate 

money, securities or other movable property entrusted to him or her in the service or at work in a state 

body, institution or other entity that does not perform economic activity in order to obtain illegal 

property gain. The perpetrator is sentenced to six months to five years in prison. In the event that the 

commission of a criminal offense provides material gain in the amount exceeding 540,000 dinars, 

elements of a more serious form of the offense will be realized, and for whose perpetrator a prison 

sentence of one to eight years is prescribed. Another more serious form of crime exists if the 

commission of the crime provides property gain in the amount exceeding 1,500,000 dinars. In that 

case, the perpetrator is sentenced to two to twelve years in prison. Considering that the Criminal Code 

prescribes intent as a constitutive feature of the criminal offense of embezzlement, as well as the 

amount of penalties, it can be concluded that the Criminal Code is harmonised with European Union 

legal standards in the field of protection of its financial interests.19 However, only after the accession 

to the European Union can the above provision be supplemented in the part which will define that the 

provisions prescribing the criminal offense from Article 364 apply in the case of money, securities or 

other movable property entrusted to a certain person. in the service or work of an institution, body or 

agency of the European Union. 

18 According to art. 103 of the Criminal Code of Serbia, criminal prosecution cannot be undertaken if twenty years have 
passed since the commission of a criminal offense punishable by imprisonment for more than fifteen years, and fifteen 
years since the commission of a criminal offense punishable by imprisonment. over ten years, ten years from the 
commission of a criminal offense punishable by imprisonment by law over ten years, ten years from the commission of a 
criminal offense punishable by imprisonment by law over three years, three years from the commission of a criminal 
offense punishable by law by law, imprisonment may be imposed for more than one year and two years from the 
commission of a criminal offense for which imprisonment for up to one year or a fine may be imposed by law. 
19 Directive 2017/1371, art. 4, para. 3. 
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The criminal offenses of receiving and giving bribes are prescribed in the group of criminal offenses 

against official duty.20 The criminal offense of receiving bribes has a basic and two minor forms. A 

basic form exists if a person directly or indirectly requests or receives a gift or other benefit or who 

receives a promise of gifts or other benefits for himself or another person, with his official 

authorization performed an official action that he shouldn’t perform or not perform an official action 

that he should perform. The perpetrator is sentenced to two to twelve years in prison. The first easier 

form exists if the official directly or indirectly requests or receives a gift or other benefit or who 

receives a promise of gifts or other benefits for himself or another person, in order to perform, within 

the scope of his official authority or in connection with his official authority, the action he shouldn’t 

have to perform or to not perform the official action he would have to perform. The perpetrator of that 

crime will be punished by a prison sentence of three to fifteen years. With regard to the prescribed 

criminal sanctions, the provision which provides for the criminal offense of accepting bribes is 

harmonised with the standards of the European Union. However, after joining the Union, it is 

necessary to expand the definition of an official, so that it includes an official employed in the 

institutions of the European Union.  

Receiving bribery exists if a person makes, offers or promises a gift or other benefit to an official or 

another person, in order for an official within his official authority or in connection with his official 

authority to perform an official action that he shouldn’t perform or not perform an official the action 

he would have to perform or if he mediates in such bribery of an official.21 The perpetrator is sentenced 

to six months to five years in prison. In addition to the basic, a lighter form of crime exists when 

someone makes, offers or promises a gift or other benefit to an official or another person in order for 

an official to perform an official action within his official authority or in connection with his official 

authority in order to not perform an official act that he shouldn’t have performed, as well as when a 

person mediates in bribing an official. The perpetrator is sentenced to up to three years in prison. The 

provisions which prescribe the criminal receiving of bribes shall also apply when the bribe is given, 

offered or promised to a foreign official. The first form of crime is in line with European Union 

standards in terms of sanctions, while the second form of crime should be higher. The reason for that 

is not only to harmonise with them in terms of the amount of the sentence, but also to enable the 

efficient conduct of the investigation and criminal prosecution. As the provisions prescribing a 

criminal offense apply in the case of bribery given, offered or promised to a foreign official, it can be 

interpreted that they also apply to officials and officials of the institutions of the European Union. The 

20 Criminal code, art. 367. 
21 Criminal code, art. 368. 

161



perpetrator is sentenced to up to three years in prison. The provisions which prescribe the criminal 

giving of bribes shall also apply when the bribe is given, offered or promised to a foreign official.   

  
 

3. Shortcomings of detection of criminal offences against the financial interests of the 
European Union  
 

According to the Law on the Budget System of the Republic of Serbia, EU financial assistance is also 

considered public revenue (article 14, paragraph 1, item 6).22 The manner of performing controls by 

national bodies and their cooperation with relevant bodies and institutions of the European Union in 

order to prevent illegality in the procedure of using IPA funds is regulated by the Regulation on the 

management of European Union pre-accession assistance programs under the Instrument for Pre-

Accession Assistance (IPA II) for the period 2014-2020.23 Based on the provisions of the Regulation, 

a special body has been established as an internal organizational unit within the Ministry of Finance 

to perform activities related to performing all measures and activities to protect the financial interests 

of the European Union and the Republic of Serbia. It primarily coordinates legal, administrative, and 

operational activities aimed at combating irregularities and fraud in the handling of European Union 

funds and conducts administrative checks on reports of irregularities and suspected fraud, establishes 

facts for the need to make decisions and initiate proceedings to sanction irregularities and abuses in 

handling European Union funding.24 

Based on the Decree of the Government of the Republic of Serbia from 2011, the Office for the Audit 

of the EU Funds Management System was established as a service of the Government of the Republic 

of Serbia that acts as the Audit Body of the Instrument for Pre-Accession Assistance. Its responsibility 

is to audit the management and control system, the legality of activities, transactions and annual 

accounts in accordance with internationally accepted auditing standards and guidelines of the 

European Commission.25 

However, in order to effectively detect crimes to the detriment of the EU’s financial interests, the 

cooperation of various institutions at the national level is needed. However, although the AFCOS 

system has been established at the national level, as well as the other mechanisms for the prevention 

22 Law on the Budget System, art. 14, para. 1, item 6. 
23 Regulation on the management of European Union pre-accession assistance programs under the Instrument for Pre-
Accession Assistance (IPA II) for the period 2014-2020, Official Gazette of the Republic of Serbia, n. 10/2019. The 
Regulation establishes the obligation and the manner of recovery of illegally spent funds. According to article 30, the IPA 
II Beneficiary has the obligation to recover improperly spent funds. The contract, ie other legal act regulates the manner of 
return of illegally spent funds. 
24 Law on the Budget System, art. 29. 
25 Decree of the Government of the Republic of Serbia, Official Gazette of the Republic of Serbia, n. 41/11 and 83/11. 
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and detection of criminal offences against the financial interests of the European Union in the new 

Strategic plan for the Fight against Fraud and Management of Irregularities in the Handling of EU 

funds in the Republic of Serbia for the period 2021-2023, are identified problems with inter-

institutional coordination and cooperation, which are caused by the lack of awareness on the obligation 

to reimburse all incorrectly spent pre-accession assistance, risk and management and assessment of 

internal control systems, shortcomings in data collection and analytical tools, insufficient 

communication and insufficient exchange of information between the relevant institutions. In the 

mentioned Strategic plan are also identified problems in investigation procedures which are caused by 

following factors: insufficient knowledge of the current EU rules which requires additional time to 

process suspicions of fraud, the lack of source documents in Serbian and limited translation resources 

also execrate problems, lack of developed awareness among local authorities to have a contractual 

obligation to reimburse unintentionally spent money, lack of commitment and/or full responsibility of 

local authorities to fully respond obligations to return the amount of irregularly or excessively spent 

funds according to valid legal acts and change of the status of the legal entity what can lead to 

impossibility of reimbursement of irregularly spent funds.26 Bearing in mind above mentioned it can 

be concluded that in practice exist the problems regarding the cooperation between relevant national 

institution. In addition, the mechanisms for recovering funds is not efficient. Lack in the cooperation 

of relevant institution takes to much times. It can slow down the prosecution of perpetrators. In practice 

that is a serious problem, bearing in mind that the statute of limitations in the national legislation for 

financial crimes is extremely short. This could be overcome by applying the institute of deferred 

criminal prosecution. If stricter penalties will be prescribed for some criminal offences against the EU 

financial interests, it will imply a longer statute of limitations for criminal prosecution. However, 

deferred criminal prosecution is applicable only for criminal offence up to five years of imprisonment.  

 

4. Diversion of the Criminal procedure and problems in practice  

 

The general principle of Serbian criminal procedure that guides the public prosecutor in performing 

the function is the principle of legality prescribed by Article 6 of the Criminal Procedure Code.27 The 

principle of legality is the duty of the public prosecutor to undertake criminal prosecution when there 

are grounds for suspicion that a criminal offense has been committed or that a person has committed a 

26 The Strategic plan for the fight against fraud and management of irregularities in the handling of European Union funds 
in the Republic of Serbia for the period 2021-2023, Official Gazette of the Republic of Serbia, n. 99/2021, 10-12. 
27 M Škulić, 'Načelo zakonitosti u krivičnom pravu' [The principle of legality in criminal law] (vol 58, 1/2010), Anali 
pravnog fakulteta u Beogradu [Annals of the Faculty of law in Belgrade], 66-107. 
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criminal offense for which the ex officio prosecution is envisaged. Exceptionally, the public prosecutor 

may decide to postpone or not to prosecute, under the conditions prescribed by law (Article 6 paragraph 

3 of the Criminal Procedure Code). 28 This exception is the principle of the opportunity of criminal 

prosecution. The principle of opportunity contains the authority of the public prosecutor to decide on 

the performance of the function of criminal prosecution at his discretion.29 However, the principle of 

opportunity does not give the public prosecutor the authority to arbitrarily, at his discretion, decide on 

the prosecution or non-prosecution of the perpetrator. 

The deferred prosecution against adult perpetrators (principle of opportunity) of the Republic of Serbia 

was introduced for the first time in criminal procedure legislation by the Criminal Procedure Code 

from 2001.30 After the enactment of the principle of opportunity, subsequent legislative amendments 

of the Criminal Procedure Code introduced changes in the regulation of the deferred prosecution, with 

the aim of creating a legal basis that allows for the widest possible application of the principle of 

opportunity.31 One of the amendments to the Criminal Procedure Code, from 2009,32 even introduced 

obligation of the public prosecutor to examine possibility of deferred prosecution for all crimes for 

which is prescribed sanction of up to three years of imprisonment. This intervention introduced 

principle of opportunity as a basic principle for one group of crimes. Subsequent amendments to the 

Criminal Procedure Code revised provisions on principle of opportunity and removed obligation of 

public prosecutor to examine possibility for its application in each case. 

According to the valid provisions of the law, the authority of the public prosecutor to defer from 

prosecution is regulated by Article 283 of the Criminal Procedure Code, postponement of criminal 

prosecution for criminal offenses for which imprisonment of up to five years or fine is prescribed by 

Criminal Law. Article 284 paragraph 3 of the Criminal Procedure Code envisages the right of public 

prosecutor to decide not to prosecute for criminal offenses punishable by up to three years of 

imprisonment. 

Article 283 of the Criminal Procedure Code refers to the so-called conditional opportunity according 

to which the public prosecutor can use the discretionary right only after the suspect accepts and then 

performs one of the envisaged obligations, while Article 284 paragraph 3 refers to the so-called pure 

opportunity according to which the public prosecutor can, but does not have to, reject the criminal 

28 Criminal procedure code of the Republic of Serbia, Official Gazette of the Republic of Serbia, n. 72/2011...62/2021-
decision of the Constitutional court. art. 6, para 3. 
29 V Đurđić, 'Načelo oportuniteta krivičnog gonjenja u krivičnom postupku Srbije' [The principle of the opporunity of 
criminal prosecution in the criminal procedure of Serbia] (2-3/2011) Revija za kriminologiju i krivično pravo [Review of 
Criminology and Criminal Law], 199-219. 
30 Official Gazette SRJ, n. 70/2001. 
31 J Kiurski, M Matic, et al, (2012) Primena načela oportuniteta u praksi – izazovi i preporuke [Application of principle 
of deferred prosecution – challenges and recommendations], (Udruženje tužilaca i zamenika javnih tužilaca Srbije 2012). 
32 Official Gazette of Republic of Serbia, n. 20/2009, 72/2009. 
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charge for reasons of expediency or fairness, without any conditions. In practice, the notion of 

opportunity is generally identified with the provision of Article 283 of the Criminal Procedure Code. 

The key features of the principle of opportunity in Serbian legislation are reflected in the following: 

the principle of opportunity regulates the obligation of prosecution; the public prosecutor as the only 

authorized state body entrusted with the function of criminal prosecution can apply principle of 

opportunity; for the application of the principle of opportunity it is necessary to obtain the legal 

conditions for initiation of criminal proceedings; as a result of the public prosecutor's discretion, the 

obligation to prosecute may be overlooked in cases where prosecution would not be expedient from 

the point of view of the public interest and in situations listed in the law.33 

To apply principle of opportunity the public prosecutor is obliged to assess the fulfilment of legal 

conditions, as well as the assessment of the expediency of criminal prosecution from the aspect of 

public interest. In addition, the public prosecutor has to determine the fulfilment of formal 

requirements from Article 283 of the Criminal Procedure Code. Bearing in mind that the formal 

condition is provided for alternatively, and not cumulatively prescribed penalties, the application of 

postponement of criminal prosecution is not possible for criminal offenses for which a fine, as an 

ancillary sanction, is cumulatively prescribed with imprisonment. In situation when fine and 

imprisonment are cumulatively prescribed for criminal offence, the public prosecutor cannot use 

principle of opportunity, even for offences for which the sentence is less than five years of 

imprisonment.34 

The legislator, as a formal condition for postponing of prosecution, envisages the consent of the 

suspect. The suspect needs to accept to perform the obligation (obligations) imposed by the public 

prosecutor in the order on postponement of criminal prosecution. However, the current legal solution 

does not foresee the consent of the court nor the consent of the injured party, which was condition for 

application of the principle of opportunity in previous legislation. The existing solution abolished 

restriction that could challenge prosecutor’s decision on deferred prosecution.  

The consent of the suspect must relate both to the type of imposed obligation (obligations) and to the 

manner and deadlines for fulfilling the imposed obligation (obligations). Without the consent of the 

suspect, there is no possibility of postponing the criminal prosecution. The suspect's consent: must be 

unconditional; it must not be partial or incomplete; must be given voluntarily, without coercion or 

33 V Đurđić, 'Opravdanost i svrha načela oportuniteta krivičnog gonjenja', [Justification and purpose of the principle of 
opportunity for criminal prosecution] Oportunitet krivičnog gonjenja, [Opportunity of prosecution] (Srpsko udruženje za 

krivičnopravnu teoriju i praksu 2009) 13-28. 
34 For example, cumulative sanctions are envisaged for the criminal offence tax evasion from article 207 paragraph 1 of 
the Criminal code. 
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pressure; it must be authentic, not imposed; it must not be the result of misapprehension; must arise 

from awareness of the consequences of fulfilling or not fulfilling the imposed obligation (obligations). 

In that sense, negotiating with the suspect is not aimed at obtaining the “simple” consent of the suspect 

to accept the postponement of the criminal prosecution. On the contrary, having in mind the suspect's 

right to a fair trial and the right to be informed about accusation in line with the European Court of 

Human Rights jurisprudence, the suspect's consent needs to be the outcome of presentation of facts 

and evidence from the criminal charge and purpose of application of postponement of criminal 

prosecution. 

When deciding to postpone criminal prosecution, the public prosecutor is obliged to assess the 

personality of the suspect in each specific case, as one of the circumstances in the assessment of the 

expediency of criminal prosecution from the aspect of public interest. Also, the assessment of the 

suspect's personality should be the subject of consideration by the public prosecutor when selecting 

the type of obligation under Article 283 of the CPC. 

When assessing the personality, the public prosecutor should consider the circumstances from Article 

54 of the Criminal Code, which the court considers when deciding on the type and amount of criminal 

sanction. 

Accordingly, the public prosecutor in each case should particularly appreciate: 

 Personal circumstances of the suspect - age, health condition, level of education, financial 

situation, etc.; 

 Family circumstances of the suspect - marital and family status, number of minor children, 

number of persons supported by the suspect, etc. This circumstance is especially appreciated 

when determining the obligation that may affect the suspect's family; 

 Previous life of the suspect - whether it is a perpetrator who has been criminally convicted or 

misdemeanour punished, bearing in mind that the postponement of criminal prosecution is 

justified, especially when it comes to unconvict persons;35 

 Behaviour of a suspect after the commission of a criminal offense, and in particular treatment 

of the victim of the criminal offense; 

 Whether it is a person who is ready to undergo any of the medical treatments to eliminate the 

causes that led to the commission of the crime. 

35 By the Instruction of the Republic Public Prosecutor A. No. 246/08 of March 28, 2019 it is envisaged that the conditional 
postponement of criminal prosecution cannot be applied if the measure has already been applied twice to the suspect for 
the same criminal offense. The public prosecutor, depending on all the circumstances of the case, will independently assess 
whether to apply the conditional postponement of criminal prosecution, if the person is in the central records for another 
criminal offense the case. 
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Pursuant to Article 283, paragraph 1 of the Criminal Procedure Code, the public prosecutor may apply 

the postponement of criminal prosecution for certain criminal offenses if the suspect accepts one or 

more of the following obligations: 

1) to eliminate the harmful consequence caused by commissioning of a criminal offense or to 

compensate for the caused damage; 

2) to pay a certain amount of money to the public revenues, which is used for humanitarian 

purposes or other public purposes; 

3) to perform certain community service or humanitarian work; 

4) to fulfil alimentation obligations which have fallen due; 

5) to undergo to an alcohol or drug treatment programme; 

6) to undergo psychosocial treatment to eliminate the causes of violent behaviour; 

7) to fulfil the obligation established by the final court decision, or to respect the restriction 

determined by the final court decision. 

The public prosecutor may order the suspect to perform one or more of the stated obligations within a 

certain period of time, provided that the suspect accepts it. If more than one obligation is specified, 

they can be determined only cumulatively. 

Alternative or conditional determination of obligations is not allowed, however, it is possible to replace 

a certain obligation under the following conditions: that the originally determined obligation could not 

be performed for objective and justified reasons; and that the obligation cannot be carried out in the 

manner ordered or on the specified subject. 

The legislator does not limit the number of imposed obligations, nor does it prescribe the criteria on 

the basis of which the public prosecutor will determine certain obligations in a specific case. In that 

sense, the public prosecutor, guided by the idea of restorative justice, makes a decision on the choice 

of obligation based on the assessment of: circumstances concerning the suspect’s personality, 

circumstances related to the type and gravity of the committed crime, and the circumstances under 

which the act was committed. 

Having in mind the restorative character of conditional postponement of criminal prosecution, as well 

as that the right of the victim36 to compensation (if the criminal act caused damage), the public 

prosecutor should first propose to the suspect to eliminate the harmful consequences or compensation 

of caused damage, taking into consideration the personal and family circumstances of the suspect, his 

financial situation and other circumstances relevant to the selection of the obligation. Only if in the 

36 Injured party in Serbian legislation. 
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specific case, the fulfilment of this obligation is not possible, the public prosecutor will consider 

imposing other obligations. Of course, the imposition of this obligation does not exclude the possibility 

of the imposition of some other obligation (obligations). 

 

Although the legislator has not given priority to any obligation over others, it can be concluded that 

the order in which the obligations are set suggests that the obligation to eliminate harmful 

consequences or compensation should take priority in all cases where its implementation is possible. 

The manner of execution of the imposed obligation is regulated by the program and procedure of 

execution of the obligation. The public prosecutor determines the manner of execution, which depends, 

on the type and nature of the obligation. 

The manner of fulfilling the obligation, represents the consent of the public prosecutor and the suspect, 

while the assistance of experts is necessary to determine the manner of performing certain obligations 

(i.e. in the case of medical treatment). 

The program and procedure of performing the obligation is defined in the Order on Postponement of 

Criminal Prosecution, which states whether the obligation will be performed by a single action or 

multiple actions. 

In practice, public prosecutors often order multiple actions, including for payment by ordering the 

suspect to pay a sum of money in instalments, based on the assessment of suspect’s financial 

circumstances. In the case of application of this obligation, the manner of execution includes the 

manner in which payments are made (i.e. to the account, through the payment slip), as well as the 

manner in which the suspect proves to the public prosecutor that the obligation has been fulfilled (i.e. 

submission of payment slips, receipts, etc.). It is considered that the obligation was performed by 

submitting a receipt of the last payment which proves that the obligation has been performed in full. 

If the suspect stops paying after payment of a certain number of instalments, it is considered that he 

has not fulfilled his obligation and the public prosecutor continues the criminal prosecution. In that 

case, the paid part of the money is not returned, and the final decision on the payment is made by the 

court during the procedure. Exceptionally, after obtaining the report of the commissioner from the 

administrative body responsible for the execution of criminal sanctions, the public prosecutor may 

change the manner of execution or replace the imposed obligation with another if the suspect fails to 

fulfil the obligation due to circumstances not attributable to his guilt. However, this approach of the 

public prosecutor should be an exception, bearing in mind that the Criminal Code stipulates that in 
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case the convict does not pay the fine, it will be replaced by imprisonment or work in the public interest 

and there is no flexibility.37 

To achieve the purpose of postponing criminal prosecution, it is not enough to select the proper 

obligation and the manner of its execution, but also the deadline for execution. An unreasonably long 

deadline can make a properly chosen obligation meaningless. 

The deadline is the time period in which the suspect is determined to perform the ordered obligation. 

The public prosecutor determines the deadline within which the suspect must perform the obligation 

(obligations). The deadline may not be longer than one year. The deadline of one year is primarily 

used for obligations of a medical treatment. 

The Law on execution of non-custodial sanctions and measures prescribed that supervision over the 

execution of obligations under the decision of the Public Prosecutor on the postponement of 

prosecution is performed by the Commissioner from the Administration responsible for execution of 

criminal sanctions.38 According to Article 11 of this Law, the Commissioner supervises the 

commitment of obligations determined to the suspect. The public prosecutor is obliged to submit an 

order on postponement of prosecution to the Commissioner within three days from the day of decision 

making. 

The Commissioner is obliged to take the necessary actions for its execution immediately upon receipt 

of the decision. The Commissioner is also authorized to obtain data from the suspect, police, health 

and social protection institution, employer and other institutions, organizations and associations. 

The Commissioner has the right to direct supervision of obligations, and the public prosecutor's 

obligations on the monitored supervision. If the suspect does not meet the ordered obligations, the 

Commissioner informs the public prosecutor. Also, if occurs circumstances that are preventing the 

suspect to fulfil obligation the Commissioner is obliged to inform public prosecutor. When the suspect 

meets the obligation (obligations) the Commissioner without delay informs the competent public 

prosecutor.  

The Commissioner prepares report on all circumstances that affect the commitment of obligation and 

delivers report to the public prosecutor. Based on the report to the prosecutor shall issue a final decision 

on the postponement of prosecution, and the decision to reject the criminal charges or continued 

proceedings. 

After the expiration of the deadline for fulfilment of obligation the public prosecutor checks whether 

the suspect fulfilled the obligation. The verification of the obligation is performed through the 

37 Criminal code, art. 51, para 2. 
38 Law on execution of non-custodial sanctions and measures, Official Gazette of the Republic of Serbia, n. 55/2014 and 
87/2018. 
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Commissioner Office or in another adequate manner, depending on the type of ordered obligation and 

the manner of its execution. 

If the public prosecutor determines that the suspect has fulfil the order, in the manner and within the 

deadline, it shall issue a decision on rejection of criminal charges in terms of Article 283 paragraph 3 

of the CPC. 

 

5. Shortcomings of application of diversion of criminal prosecution on financial crimes  
 

Due to the removal of some formal conditions, such as consent of the judge and consent of the injured 

party, the application of principle of opportunity significantly increased in Serbia over the time. In the 

Republic of Serbia, deferred prosecution is used for resolution of the approximately 15 percent of total 

number of criminal cases.39  

According to the annual reports of Republic Public Prosecutor Office in majority of cases the public 

prosecutor proposes obligation of payment of a certain amount of money to the public revenues, which 

is used for humanitarian purposes.40 However, wide use of only this obligation has a consequence a 

bad public perception of deferred prosecution.  

All other obligations are implemented in less than 20 percent of cases. For the prosecution of financial 

crimes two other obligations might be relevant. The obligation of elimination of harmful consequences 

is applied in less than 10 percent of cases and performance of community service in approximately 4.1 

percent. However, the obligation of elimination of harmful consequences do not include possibility of 

calculation of damage by expert witness, since that will lead to delays and increase of the costs. As 

precondition for proposal of this obligation there should be a proposal or a claim of the injured party. 

The public prosecutor cannot, ex officio, impose this type of obligation without the motion or request 

of the injured party.41 The motion or request of the injured party does not have to be submitted in a 

special form and can be stated on the record of the examination or in an official note.  

According to the interpretation, the public prosecutor must determine the amount of damage prior to 

the proposal of the obligation, by obtaining evidence and verifying the circumstances. The obligation 

to compensate damages may be imposed for the purpose of full or partial compensation. If partial 

compensation for damages has been ordered, the public prosecutor shall refer the authorized person to 

litigation for the remaining amount, especially if the property claim is unrealistic. 

39 Calculation based on number presented in the Annual report of the Republic Public Prosecution Office for 2021. 
40 More than 80 percent of all obligations issued is the obligation to pay funds for humanitarian purposes. 
41 When the budget of the Republic of Serbia or a unit of local self-government is damaged, a request should be submitted 
from the competent state institution (representatives of property law interests of the Republic of Serbia or a unit of a local 
self-government) who then act on behalf of the injured party. 
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In addition, the community service is applied in relatively low number of cases to produce expected 

effects. Community service could be adequate additional obligation in some cases and would have 

impact on regaining trust of citizens. However, implementation of this obligation should be visible to 

local community to ensure positive effects. In relation to financial crimes, community service should 

be used jointly with obligation of elimination of harmful consequence or payment in humanitarian 

purposes. 

There is no comprehensive guideline for application of deferred prosecution. In addition, the problem 

in practice is lack of oversight system i.e. monitoring of implementation of obligation (except for 

payment). Oversight is especially important for application of obligation of community service to 

ensure fulfilment of obligation over the prescribed period of time. 

There is no data on prosecution of criminal offences for protection of EU financial interests.  

 

6. Conclusion 

The criminal legislation of the Republic of Serbia prescribes wide range of criminal offences that can 

provide criminal protection to the financial interests of the European Union. Based on the previous 

analysis, it can be concluded that criminal law provisions are largely aligned with European standards 

in the mentioned area. However, there still seem to be problems in practice. They are primarily 

reflected in lack of cooperation between relevant national institutions and shortcomings of mechanisms 

for recovering funds. The lack of cooperation has impact on the efficiency of criminal procedure, since 

it leads to delays and postponement of steps and actions during investigation and prosecution phase. 

That could be a huge problem, bearing in mind that the statute of limitations in the national legislation 

of the Republic of Serbia for financial crimes is extremely short.  

The challenge of efficiency and lack of cooperation could be overcome by applying the institute of 

deferred criminal prosecution. However, there are additional challenges for application of deferred 

prosecution on financial crimes, especially when the financial interests of the European Union are 

included. On the one hand, it is necessary to prescribe stricter criminal sanctions to improve the 

effectiveness of general prevention and prevent the possibility of criminal prosecution becoming 

obsolete even before such an act is detected by the competent authorities. On the other hand, 

application of deferred criminal prosecution is not possible for the tax crimes in the Republic of Serbia, 

bearing in mind that legislation provide for that crime a fine as an ancillary sanction, cumulatively 

with imprisonment. In situation when fine and imprisonment are cumulatively prescribed for criminal 
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offence, the public prosecutor cannot use principle of opportunity, even for offences for which the 

sentence is less than five years of imprisonment.  

Bearing in mind that differed prosecution represents an effective tool from the aspect of eliminating 

the harmful consequences of a criminal offense and compensates for the damage caused it is necessary 

to enable its application to a greater number of financial crimes.  To specifically cover protection of 

the EU financial interest it is necessary to develop comprehensive guide for deferred prosecution and 

to empower prosecutors to properly estimate caused damage and to ensure coverage of damage through 

proposed obligation to the suspect. Furthermore, it is necessary to include injured party in that process 

as a control mechanism. Involvement of the injured party will require increasing capacities of public 

prosecutors to have dialogue with injured party to avoid that this become deterring request for 

prosecutor. 

As could be concluded, although the national legislation of the Republic of Serbia is largely 

harmonised with the EU acquis in this area, the problem is the cooperation of the competent authorities 

in practice and lack of capacities of employees. Therefore, it is necessary to conduct additional 

education and organize round tables not only for employees of criminal prosecution bodies, but also 

for employees of institutions important for participation in the detection of criminal acts to the 

detriment of the financial interests of the European Union.  
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ABSTRACT: Council Regulation (EU) 2017/1939 established the European Public Prosecutor’s Office (EPPO) 
to combat and prosecute the PIF crimes, which are set out in Directive (EU) 2017/1371 and concern the Union’s 

financial interests. Article 40 of the mentioned Regulation states that simplified prosecution procedures found 
in national laws may be applied in accordance with the conditions provided for in national law. This article 
discusses the most relevant simplified prosecution procedures in Austria and Germany and their possible use 
by the EPPO. Diversion as entailed in section 198 of the Austrian Code of Criminal Procedure and the equivalent 
regulated in section 153a of the German Code of Criminal Procedure are thus explained and compared. First, 
the paper examines the necessary conditions and clarifies if these simplified procedures are applicable to the 
PIF crimes. Next, it lays out the process from the proposal until the final closure of the proceedings and the 
impact of this form of resolution. At the end, the pros and cons of these simplified prosecution procedures in 
respect to the PIF crimes are highlighted. 
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1. EPPO and simplified prosecution procedures 
 

Globalisation does not make halt before criminal conduct, which makes international cooperation 

on that matter crucial. This is especially true when it comes to the EU and the Union’s interests. For 

1 University Assistant at the Department for Criminal Law and Criminology, University of Vienna; 
julia.innerhofer@univie.ac.at 
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this reason Council Regulation (EU) 2017/1939 (hereinafter: EPPO Regulation)2 established the 

European Public Prosecutor’s Office (hereinafter: EPPO) to combat and prosecute the PIF3 crimes, 

which are set out in Directive (EU) 2017/1371 (hereinafter: PIF Directive)4 and concern the Union’s 

financial interests.  

Art. 40 of the mentioned EPPO Regulation provides an alternative to the indictment of an accused for 

these offences as it states that simplified prosecution procedures found in national laws may be applied 

in accordance with the conditions provided for in national law. Art. 40 also clarifies that such a 

procedure must aim at the final disposal of a case on the basis of terms agreed with the suspect. If these 

prerequisites are fulfilled, the handling European Delegated Prosecutor (hereinafter: EDP) may 

propose the application of it to the competent Permanent Chamber (hereinafter: PC),5 which shall 

decide on the proposal by considering several grounds. These include the seriousness of the offence, 

which is primarily based on the damage caused, the willingness of the suspected offender to repair the 

damage caused by the illegal conduct and the conformity with the general objectives and basic 

principles of the EPPO. After the agreement of the PC, the EDP applies the applicable simplified 

prosecution procedure according to the national law and finally disposes of the case if all the terms 

agreed with the suspect have been fulfilled and if the PC instructs the EDP to do so. Pursuant to art. 

22 (1) (c) of the Internal Rules of Procedure of the EPPO, the PC has to submit a written report about 

the decisions regarding the application of such simplified prosecution procedures to the College each 

year. 

The aim of this paper is to present the relevant legislation of Austria and Germany, to examine if these 

two countries contain such applicable simplified prosecution procedures and to discuss if these can be 

seen as ideal in light of the PIF crimes.  

 
2. Possible simplified prosecution procedures in Austria and Germany 

 

The legislations of both countries, Austria and Germany, provide simplified prosecution 

procedures. However, not all of them are relevant in respect to the PIF crimes. There are for instance 

possible diversion methods entailed in their respective Juvenile Justice Acts and in their Narcotics Act, 

but as they do not really play a role in respect to the PIF crimes, the article will not cover them. Instead, 

2 Regulation (EU) 2017/1939 of 12 October 2017 implementing enhanced cooperation on the establishment of the 
European Public Prosecutor’s Office (‘the EPPO’). 
3 From the French acronym: protection des intérêts financiers. 
4 Directive (EU) 2017/1371 of the European Parliament and of the Council of 5 July 2017 on the fight against fraud to 
the Union’s financial interests by means of criminal law. 
5 As stipulated in art. 40 EPPO Regulation, the EDP has to consult national prosecution authorites before proposing the 
appliance of a simplified prosecution procedure to certain types of offences to the PC. It is also possible for the PC to 
propose a proceeding pursuant to art. 40.  
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it focuses on the standard diversion methods for natural and legal persons that can be seen as in 

accordance with art. 40 of the EPPO Regulation.  

Section 198 of the Austrian Code of Criminal Procedure (hereinafter: ACCP) entails the key diversion 

mechanism for natural persons, while the specific diversion methods are regulated in section 200-204.6 

Section 19 of the Corporate Criminal Liability Act (hereinafter: CCLA) is the corresponding provision 

for legal persons.  

In Germany, section 153a of the German Code of Criminal Procedure (hereinafter: GCCP) is the most 

important method for natural persons and can be compared with section 198 of the ACCP. Section 30 

of the Act on Regulatory Offences (hereinafter: ARO) concerns legal persons but is not a real diversion 

method as Austria has with Section 19 of the CCLA. With section 398a of the Fiscal Code (hereinafter: 

FC), German law also contains a provision that concerns the refrainment from prosecution in certain 

cases of tax offences. It is interesting that contrary in Austria diversion is not applicable to tax offences 

as stipulated in section 203 Financial Crimes Act (hereinafter: FCA). 

 

2.1. Austria 

The Austrian law contains a simplified prosecution procedure called diversion, which can be 

applied to natural and legal persons and is regulated in different provisions.  

 

2.1.1. Diversion for natural persons 

The key provision for natural persons is section 198 of the ACCP which is used in conjunction with 

the following sections. There are several conditions, which have to be fulfilled, in order for a case to 

be open for diversion. The first prerequisite is that all the facts have been sufficiently cleared up. 

Moreover, a discontinuation of proceedings under sections 190-192 ACCP has to be out of question. 

This concerns, for example, discontinuations due to a lack of factual grounds to prosecute or cases of 

trifling nature. As prevention plays a big part in diversion methods, punishment must not appear to be 

warranted in order to prevent the accused or deter others from committing criminal offences in the 

light of the application of a diversion method. Therefore, one of the diversion methods listed in sections 

200-204 ACCP must be deemed suitable for the specific case. The possible methods include the 

payment of a sum of money, which would go the Republic of Austria, community service, probation 

or victim-offender-mediation. Although section 198 does not mention obligatory damage rectification, 

the introduced diversion methods contain some regulations on this topic. Sections 200 (3), 201 (3), 

203 (2) and 204 (1) ACCP describe that the withdrawal from prosecution must or may – depending on 

6 Section 14 (4) EUStA-DG explicitly mentions the applicable alternative procedure. 
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the proposed diversion method – be made conditional upon the accused rectifying any damage caused 

by the crime within a set deadline of no more than six months. Therefore, the accused should rectify 

the damage within the specified time in order to achieve a withdrawal. As no specific amount or 

proportion is regulated, it has to be interpreted. Although one should think that the whole amount must 

be covered, only section 200 (3) ACCP, which concerns the payment of a sum, can be read that way. 

Section 201 (3) ACCP, which regulates community service, also mentions the whole amount but 

stipulates an alternative to the rectification of damages as it also includes the option that he/she 

contributes to the compensation of the consequences of the act. Section 203 (2) ACCP, which concerns 

probation, only mentions the fulfilment of certain duties, which could – not has to – involve the effort 

to rectify damages. The same can be said for section 204 (1) ACCP, which aims at victim-offender-

mediation, as the accused must rectify the consequences but this provision is not limited to the 

rectification of damages. Therefore, it is not a prerequisite. Moreover, section 204 (1) ACCP does not 

refer to the whole amount of damages. Considering all this, the method entailed in section 200 ACCP 

is probably the most efficient when it comes to the rectification of damages. For particular reasons it 

is possible to waive this condition of reparation. The restitution is therefore part of the alternative 

proceeding and is initiated by the same authority that proposes the diversion. This reparation also has 

to be verified without delay. Next, the offence must not be punishable by more than five years of 

imprisonment, which shows that diversion was created for low- to mid-level crimes. Therefore, one 

has to look at the penalty range of an offence. Most offences in the Austrian Criminal Code 

(hereinafter: ACC) postulate a maximum sentence within that range. There are, however, offences 

(also some PIF crimes) that are excluded due to the penalty. Additionally, diversion is possible if the 

culpability of the accused would not be considered serious. With diversion, no guilt is pronounced but 

it nevertheless must not be considered serious if one were to be convicted in theory. Here, aggravating 

and mitigating factors are weighed up. The level of culpability as well as the gravity of the offence are 

hence relevant for the possibility of diversion itself. Considering this, the higher the possible 

punishment, the lower the individual guilt has to be. Reoffending is also taken into account when 

considering this condition. There is no specific exclusion in the case of reiteration or reoffending. 

However, it is taken into consideration when determining the level of culpability. If someone is not a 

first offender and instead relapses, it could be seen as serious culpability, which would lead to the 

inapplicability of alternative measures according to section 198 (2) ACCP. Moreover, a previous 

conviction could hinder the assumption that further proceedings are not warranted in order to prevent 

the accused from committing criminal offences, which is necessary for the application of diversion as 

stated in section 198 (1) ACCP. Nevertheless, it depends on the specific case and the relevant crime. 
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The same goes for previous diversion settlements. Furthermore, there are some limitations to the 

application of diversion concerning specific offences or results of the crime.  

 

2.1.2. Diversion for legal persons 

Pursuant to section 19 of the Corporate Criminal Liability Act (hereinafter: CCLA) diversion is also 

applicable to legal persons. However, it slightly differs from the diversion applied to natural persons. 

First, all the facts must have been sufficiently cleared up. Moreover, a discontinuation of proceedings 

under sections 190-192 ACCP and an approach pursuant to section 18 CCLA, which can be seen as 

an example of the opportunity principle with the connection to the legality principle as the prosecution 

authority has a certain discretion regarding the refrainment form prosecution when certain conditions 

are fulfilled, must be out of question. Next, the offence must not be punishable by more than five years 

and the act must not have resulted in the death of a person, which is not exactly relevant in respect to 

the PIF crimes. Another important condition is the obligation that the legal person repairs the damage 

and remedies other consequences of the act and also proves this without delay. In addition, the 

imposition of a fine on the legal person must not appear necessary in order to prevent the commission 

of criminal offences for which the legal person may be held liable and in order to prevent the 

commission of criminal offences in the course of the activities of other legal persons. Lastly, a 

diversion method has to be deemed suitable. The possible methods are the payment of a fine, probation 

or community service and therefore closely mirror the ones applicable to natural persons with the 

logical exemption of victim-offender-mediation. 

 

2.2. Germany 

The relevant section 153a of the GCCP is not termed as diversion, although it can be seen as a form 

of it. It is also not as exhaustively regulated as the corresponding Austrian provision but still contains 

certain conditions that have to be fulfilled. Firstly, all facts must have been sufficiently cleared up and 

a conviction must be highly probable. The simplified procedure is only applicable to less serious 

criminal offences. Section 12 of the German Criminal Code (hereinafter: GCC) differentiates between 

serious criminal offences and less serious criminal offences. According to section 12 (1) GCC, serious 

criminal offences are unlawful acts punishable by a minimum term of imprisonment of one year or 

more, while less serious criminal offences as regulated in section 12 (2) GCC are unlawful acts 

punishable at a minimum by a lesser term of imprisonment (than one year) or punishable by a fine. It 

has to be noted that according to section 12 (3) GCC, aggravations or mitigations provided for under 

the provisions of the general part of the GCC or for particularly serious or less serious cases shall not 

be taken into account for the purpose of classification. However, qualifications and privileges do not 
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fall under section 12 (3) GCC and have therefore to be taken into account when considering if an 

offence is open for section 153a GCCP. Moreover, the imposed condition or instruction has to be 

suitable for eliminating the public interest in prosecution. The public interest is highly unspecific but 

also includes considerations on special and general prevention. It must be sufficient to deter the 

offender and others from committing further crimes. This could be – for example – through the 

payment of a sum of money or community service. Another option is the rectification of damages. 

This is therefore one possible method. Lastly, the degree of guilt would not be deemed serious, which 

is just as vague as the Austrian prerequisite.  

Section 398a FC offers the option to refrain from prosecution in certain cases of voluntary disclosure 

of tax evasion that cannot already be resolved under section 371 FC. In cases where exemption from 

punishment is denied solely on the basis of section 371 (2), first sentence, numbers 3 (because the 

concerned amount exceeds € 25.000 per act) or 4 (it concerns a particularly serious case), prosecution 

shall not occur if, within the reasonable period of time allowed to him, the person involved in the act  

(1) pays the taxes which were evaded to his benefit through the perpetration of the act, the interest 

payable on the evaded taxes in accordance with section 235, and the interest payable under section 

233a insofar as such interest is charged on the interest payable on the evaded taxes in accordance with 

section 235 (4), and  

(2) pays to the Treasury a sum of money in the following amount: 

a) 10 percent of the evaded tax where the amount evaded does not exceed € 100.000, 

b) 15 percent of the evaded tax where the amount evaded exceeds € 100.000 but does not exceed € 

1,000,000, 

c) 20 percent of the evaded tax where the amount evaded exceeds € 1.000.000. 

As previously mentioned, Germany does not have a real diversion mechanism for legal persons. The 

possible section 30 ARO can be seen as something between criminal punishment and diversion. Here, 

a regulatory fine is imposed on the legal person. 

 

3. Application to the PIF crimes  
 

Considering the PIF crimes that have been implemented into Austrian and German law as well as 

the above-mentioned conditions for diversion, it becomes clear that some of the crimes may be settled 

via the alternative procedure, while others are not resolvable under that mechanism due to different 

reasons. 

 

3.1. Austria  
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The implemented Austrian PIF crimes can be found within the ACC and the FC.7 With respect to 

the ACC, sections 168f (4), 165 (4), 304 (2) (case 2), 307 (2) (case 2) and 168g (3) (case 2) are not 

open for diversion due to the respective sentence ranges that exceed the requirement of not more than 

five years of imprisonment that is stipulated in section 198 ACCP. Moreover, some PIF crimes – 

sections 35, 37 and 40 FCA – can be found within a specific act, for which diversion is specifically 

excluded in Austria pursuant to section 203 FCA. 

Of course, the competent authority has to consider all conditions for diversion. Therefore, an offence 

that is generally open for diversion due to its relatively low sentence range could be excluded due to 

serious culpability of the accused or if punishment appears to be warranted in order to prevent the 

accused from committing criminal offences or to deter others from committing criminal offences. 

 

3.2. Germany  

The implemented German PIF crimes can be found within the GCC and other legislation.8 Almost 

all of them are generally resolvable under the alternative procedure of section 153a GCCP. The penalty 

range only excludes section 332 (2) and section 108e GCC. All other relevant offences may be seen 

as less serious criminal offences under art. 12 (2) GCC and are hence open for the application of section 

153a GCCP.  

Just as in Austria, the competent authority in Germany has to consider all conditions for diversion. 

Therefore, an offence that is generally open to the alternative procedure due to its relatively low 

sentence range could be excluded due to serious culpability of the accused or due to the particular 

public interest. 

Moreover, the offences of the FC may be alternatively settled via sections 371, 398 or 398a FC, with 

the last provision also representing an alternative procedure in accordance with art. 40 EPPO 

Regulation. 

 
4. Procedure 
 
After having cleared up the relevant conditions and the applicability, it is necessary to understand 

the course of the alternative procedure. This information is also important in order to assess whether 

the Austrian and German possibilities can be seen as simplified prosecution procedures in the sense of 

7 For more information regarding the implementation of the PIF crimes into Austrian law see the DRAMP national report 
on Austria, https://www.dramp.eu/wp-content/uploads/2022/06/Austria-National-Report.pdf. 
8 For more information regarding the implementation of the PIF crimes into German law see the DRAMP national report 
on Germany, https://www.dramp.eu/wp-content/uploads/2022/06/Germany-National-Report.pdf. 
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art. 40 EPPO Regulation. In the following chapter, the most relevant procedures, section 198 in 

conjunction with sections 200-204 ACCP as well as section 153a GCCP, will therefore be explained.  

 

4.1. Austria  

In Austria, it all starts with the initial suspicion of a crime, which triggers the preliminary 

investigations. These are led by the Public Prosecutor’s Office. If the public prosecutor concludes that 

he or she found the accused and that a conviction is more likely than an acquittal, he or she would file 

an indictment. If all prerequisites for diversion are met, he or she may instead propose a diversion 

method to the accused without needing the permission of a court. In fact, until the legal effect of the 

indictment, the sole competency for diversion lies with the public prosecutor. Nevertheless, the 

accused can also request the application of the diversion provisions him/herself. The request can 

obviously be denied if any of the conditions are not fulfilled. Moreover, the prosecutor’s decision to 

not proceed with diversion cannot be challenged. After the filing of an indictment and until the 

conclusion of the main proceedings, the competence lies with the court/judge. However, the public 

prosecutor and the accused can request the application of diversion. 

Either way, possible methods are the payment of a sum of money, which would go to the Republic of 

Austria, community service, probation or victim-offender-mediation. After being thoroughly informed 

about the options and rights, the accused can either reject the proposal, which would lead to an 

indictment,9 or accept it. Therefore, diversion is based on voluntariness and happens on terms agreed 

with the suspect as art. 40 EPPO Regulation demands. The acceptance leads to a provisional 

withdrawal from criminal proceedings.  

Then, the accused has to comply with the agreed diversion method, which has to be one of the 

previously mentioned ones. This method cannot be confused with the rectification of damages, which 

may be prescribed additionally depending on the specific method. The restitution is therefore part of 

the alternative proceeding and is initiated by the same authority that proposes the diversion. 

After complying with the method, the proceedings will be finally closed and the accused may not be 

tried for it again. Thus, the second condition of art. 40 EPPO regulation, namely the final disposal of 

a case, is met. The decision of the Public Prosecutor’s Office is not appealable. It is also important to 

note that diversion can be seen as a form of sanction, but not as a punishment as no guilt is pronounced. 

At the end, the procedure is registered in an internal register for 10 years pursuant to section 75 (2) (2) 

ACCP, but the person does not get a criminal record.  

9 The same would happen if the person does not comply with the provisions later on as this would lead to a resumption of 
proceedings pursuant to section 205 ACCP. 
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4.2. Germany  

The alternative procedure of Germany also starts with the initial suspicion of a crime and the 

following preliminary investigations. Within this stage, the Public Prosecutor’s Office may propose 

the alternative procedure of section 153a GCCP with the imposition of certain conditions and 

directions instead of indicting the accused. Contrary to Austria, the German public prosecutor needs 

the consent of the court unless in the case of a less serious criminal offence which is not subject to an 

increased minimum sentence and if the consequences ensuing from such an offence are minor. 

Pursuant to section 153a (2) GCCP, after the filing of the indictment the court/judge may then apply 

the alternative provisions if they are applicable. Here, the consent of the prosecution and the accused 

are needed. 

 

Either way, the accused can reject or accept the proposal, so it is also based on terms agreed with the 

suspect like art. 40 EPPO Regulation stipulates. The authority may therefore not impose it without the 

consent of the accused. It is also possible for the accused to request the alternative procedure although 

he/she has no claim to it, as the competent authority will decline the request if the conditions are not 

fulfilled. The acceptance then leads to a provisional withdrawal from criminal proceedings. 

After that, the accused has to comply with the agreed method, which could – for example – be the 

payment of a sum of money or the rectification of damages. If the person does not comply with the 

provisions, the criminal proceedings will be resumed. The compliance of the accused, on the other 

hand, leads to the final closure of proceedings and – according to the law – the offence can no longer 

be prosecuted as a less serious criminal offence, which is why the condition of the final disposal of a 

case – mentioned in art. 40 EPPO Regulation – can be seen as fulfilled. The decision is not appealable 

and – same as in Austria – can be considered a sanction but not a punishment. Therefore, it is only 

registered in an internal register and the person gets no criminal record as section 492 (2) (5) GCCP 

regulates. 

 

5. Impact and relevance of the relevant simplified prosecution procedures 
 
Sections 198 ACCP and 153a GCCP are very prominent forms of conclusions of criminal 

proceedings in both countries. This is even truer for Austria as the official report of the Ministry of 

Justice10 shows. In 2020 there were 217.972 final closures of proceedings, which includes 

discontinuations of proceedings pursuant to section 190-192 ACCP, diversion, convictions and 

10 BMJ, Sicherheitsbericht 2020, 10, https://www.bmi.gv.at/508/files/SiB_2020/SIB2020-Justizteil.pdf. 
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acquittals. The main part, 133.588 proceedings, was discontinued under sections 190–192 ACCP, 

which represents 61,3 % of all cases. 15,7 % or 34.174 proceedings ended with either a conviction or 

an acquittal. Diversion was the reason for the discontinuance in 50.210 proceedings, which accounts 

for 23 % and is hence even more prominent than convictions and acquittals combined. Most of the 

diversion settlements were handled by the prosecution as the Public Prosecutor’s Office concluded 

41.280 proceedings and the courts applied it in 8.930 cases. 

In comparison, Germany does not apply the above-described method as often. In 2020 there were 

158.306 closures of proceedings under the regime of section 153a GCCP through the prosecution 

authority. Moreover, in the same year, 388.042 proceedings before the prosecution ended with an 

indictment, while the prosecution requested an order for summary punishment in 553.779 cases.11 It 

has to be noted that a lot of cases ended due to other regulations on the discontinuation of proceedings 

(such as sections 153 or 170 (2) GCCP). In contrast, in 2020 50.035 proceedings were closed pursuant 

to section 153a GCCP by all court types combined.12 

 

6. Pros and cons of the relevant simplified prosecution procedures 
 
To conclude, this chapter will highlight some pros and cons of the relevant simplified prosecution 

procedures, namely section 198 ACCP and section 153a GCCP. Notwithstanding some disadvantages, 

alternative procedures have multiple advantages over traditional proceedings. Considering the 

described procedures, it becomes clear that the methods lead to very quick and cost-efficient 

proceedings since they mostly take place in the stage of preliminary investigations before public 

prosecutors. This results in a lesser workload for courts; however, it is more challenging for public 

prosecutors. Diversion is also beneficial for the accused. The relevant sections are based on 

voluntariness and focus more on preventing him or her from committing further offences than just 

imposing a sentence. Moreover, the person gets another chance since the alternative procedure ends 

with a registration in an internal register instead of a conviction, which helps with reintegration. There 

are even some benefits for the victim. While the damaged party – besides having some victim rights – 

hardly plays a role in traditional proceedings, diversion may even be based on victim-offender-

mediation. The victim also has additional rights so that his or her interests are taken into consideration. 

Another important aspect is damage rectification. Although this is not mandatory with every method, 

the possibility of it is definitely higher than in traditional proceedings. Even though diversion is not 

suitable for all types of offences – especially not for serious ones – and is not applicable to all PIF 

11 Statistisches Bundesamt (Hrsg.): Rechtspflege/Staatsanwaltschaften Fachserie 10 Reihe 2.6, 2020, 26. 
12 Statistisches Bundesamt (Hrsg.): Rechtspflege/Strafgerichte Fachserie 10 Reihe 2.3, 2020, 28, 66, 86, 114, 126. 
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crimes, it can still be considered a very good alternative and therefore described as the almost ideal 

simplified prosecution procedure.  
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Restorative justice in crimes against supra-individual 
 legal assets and Public Prosecutor: the Spanish case 
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SUMMARY: 1. Introduction. - 2. Traditional criminal process and crimes against supra-
individual legal assets. - 3. Crimes against supra-individual legal assets and restorative justice: 
challenges - 3.1. The concept of restorative justice. - 3.2. The legitimacy to participate in restorative 
encounter. - 3.2.1.  Representatives of the supra-individual interests. - 3.3. Social damages. - 3.4. 
Restorative practice. - 4. How to link restorative justice, Public Prosecutor, and criminal 
proceedings? 
 

 

ABSTRACT: This contribution aims to explore the viability of implementing restorative justice encounters in the field of 
crimes against supra-individual legal assets (of a collective or diffuse nature). In these cases, the response of the 
traditional penal system is not satisfactory due to these three main reasons: a) neither the community owning the interest 
nor the associations acting on its behalf are recognised as injured parties; b) the damages are not always direct and 
economic in nature, but social (social damage), indirect and diffuse (affecting an indeterminate group of people, society 
as a whole); c) there is no channel for claiming reparation for the damage caused. The criminal process must be 
complemented by restorative justice. However, crimes against supra-individual legal assets present different 
characteristics from classic crime -the hard core of criminal law- which represent, at the very least, several challenges for 
carrying out restorative justice processes.  

 

KEYWORDS: restorative justice, supra-individual legal assests, crime, public prosecutor, principle of opportunity 

 

 

1. Introduction 

 

The Spanish criminal process is governed by the principle of legality. In accordance with this, the 

Public Prosecutor is obliged to exercise all criminal actions it deems appropriate or to oppose those 

improperly acted to the extent and in the manner established by law (art. 124 Spanish Constitution 

1 Ass. Professor of Criminal Law, University of Santiago de Compostela. natalia.perez.rivas@usc.es 
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and art. 6 Organic Statute of the Public Prosecutor's Office). Otherwise, failure to do so could result 

in an offence of omission of the duty to prosecute such offences (art. 408 Criminal Code). 

Even so, the Organic Act 1/2015 introduced a diversion mechanism based on the opportunity 

principle. The judicial body may agree, at the request of the Public Prosecutor, to dismiss the 

procedure and file the proceedings when (a) the reported minor crime is of very little seriousness in 

view of the nature of the fact, its circumstances and the author's personal circumstances and (b) there 

is no relevant public interest in the prosecution of the act (art. 963.1.1ª Criminal Procedure Law). 

The demand for these requirements leads us to conclude that its operability in the field of PIF crimes 

is null, because those are considered, in our legal system, as serious or less serious crimes. 

Currently, the Spanish legal system does not regulate restorative justice instruments that operate 

as alternative mechanisms to criminal action. Art. 15 of the Law 4/2015, of 27th April, on the 

standing of victims of crime limits itself to stating that the victims will be able to access restorative 

justice services, in the terms determined by regulation, to obtain adequate material and moral 

compensation for the damages derived from the crime. This precept is still pending regulatory 

development2. 

However, this lack of regulation has a positive aspect. This allows us to innovate, to be 

imaginative and try to provide a better restorative response in areas of crime different of those to 

which restorative justice is traditionally applied. These include offences that protect supra-individual 

legal interest, which is precisely the type of offences that fall within the material sphere of 

competence of the European Public Prosecutor's Office (tax fraud, subsidy fraud, money laundering, 

bribery, embezzlement, etc.)3. We will exemplify our research with reference to public corruption 

offences. 

 

 

 

2. Traditional criminal process and crimes against supra-individual legal assets  

 

2 So far, we only have a Practical Guide for Intra-judicial Mediation of the CGPJ published in 2016. Available in: 
https://www.poderjudicial.es/cgpj/es/Temas/Mediacion/Guia-para-la-practica-de-la-Mediacion-Intrajudicial/  
3 The material jurisdiction of the European Public Prosecutor's Office is regulated in the Directive (EU) 2017/1371 of the 
European Parliament and of the Council of 5 July 2017 on the fight against fraud to the Union's Financial interests by 
means of criminal law, arts. 3 and 4.  
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Classical liberal criminal law focused on the protection of the individual. Thus, the historical core 

of criminal law is made up of crimes that protect individual legal assets, that is, assets, situations or 

relationships linked to the individual as a subject of law (e.g., the human life, the physical and mental 

integrity, the freedom, the property, etc.).  

However, the configuration of a social and democratic State requires that, in addition to formal 

equality between individuals, the specific conditions in which individual legal assets (collective legal 

interests, such as public health or road safety) develop their social function are guaranteed, as well as 

the very functioning of the system by protecting interests, situations or relationships whose 

ownership belongs to the community (supra-individual legal interests). About the latter called “third 

generation rights”4, we must differentiate between two categories: on the one hand, supra-individual 

legal interests exclusively owned by the State and, on the other, supra-individual legal interests 

jointly owned by the State. In the first case, the only ones who can legitimately defend these interests 

are the Public Prosecutor's Office and the State Attorney's Office (e.g., crimes against public order or 

crimes against the Constitution), while in the second ones, the ownership is shared by all citizens, the 

international community or humanity itself, so that the State, through the Public Prosecutor's Office 

and the State Attorney's Office, has taken on the “representation” of the protected interest, although 

not exclusively (e.g., money laundering, tax fraud, corruption, etc.) 

In the field of crimes against collective and supra-individual legal assets of shared State 

ownership, the response of the traditional penal system is not satisfactory due to these three main 

reasons:  

1. Indeed, these offences protect supra-individual legal interests of a collective or diffuse 

nature. They are owned by society. However, neither society nor the associations or groups 

acting on its behalf are recognised as victims and, consequently, cannot appear in the 

proceedings as private collective accusation. The Public Prosecutor assumes the procedural 

representation of the protected legal interest. It weakens our sense of community and makes 

us invisible as victims, to the extent that it is often referred to as “victimless crime”5.  

2. The damage resulting from these crimes is almost never direct or economic in nature. 

They are mainly social, indirect, and diffuse, affecting an indeterminate group of people or 

to the society (e.g., loss of public confidence in certain institutions). These remain outside 

the criminal proceeding.  

4 STS no. 1318/2005, of 17th November 
5 A Nieto Martín, ‘Justicia empresarial restaurativa y víctimas corporativas’ (2021) La legislazione penale 2; A 
Planchadell Gargallo, ‘Las víctimas en los delitos de corrupción (Panorama desde las perspectivas alemana y española)’ 
(2016) Estudios Penales y Criminológicos  70. 
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3. There is no channel for claiming reparation for the social damages cause by these 

crimes, and they remain invisible. Civil liability (art. 109 et seq. Criminal Code) is only 

recognised for individuals or groups of individuals identified when it is proven that they 

have suffered damage as a direct and necessary consequence of the criminal act. 

In view of this, restorative justice as a complement to, and with effects on, the process (or even as 

an alternative to it) could be presented, in these cases, as a different and more complete way of 

dealing with the crime in which everyone could obtain satisfaction. However, this possibility 

presents several difficulties6. 

First of all, it is not possible to identify an individual victim who, as a consequence of 

the commission of these crimes, has suffered a direct harm that must be repaired and who 

can, therefore, participate in a restorative encounter with the offender. Here, the victim is 

collective and diffuse 

Secondly, it is also problematic to identify the specific damage to be repaired in this 

restorative encounter. There is no direct damage that can be quantified and awarded in 

favour of a natural person. 

 

 

 

3. Crimes against supra-individual legal assets and restorative justice: challenges 

 

The implementation of restorative practices in relation with crimes against supra-individual legal 

assets requires the following issues to be addressed: a) the concept of restorative justice; b) the 

legitimacy to participate in restorative encounters; c) the redefinition of the damages (material and 

immaterial) of a collective nature resulting from these offences; d) the most appropriate restorative 

practice.  

 

3.1. The concept of restorative justice 

 

6 Mª J Rodriguez Puerta, ‘El derecho de las víctimas colectivas a participar en encuentros restaurativos Un análisis a 
partir de algunos delitos económicos’ (2020) Revista Electrónica de Ciencia Penal y Criminología 3-4.  

188



In accordance with art. 1(d) of the Directive 2012/29 restorative justice means “any process 

whereby the victim and the offender are enabled, if they freely consent, to participate actively in the 

resolution of matters arising from the criminal offence through the help of an impartial third party”. 

This leads to the identification of restorative justice with a specific restorative practice: victim-

offender mediation. This is also the case in Spanish criminal law (e.g., art. 15 Law 4/2015, of 27th 

April, on the standing of victims of crime and art. 84.1.1ª Criminal Code)7. If this is so, those authors 

who say that it is not possible to apply restorative justice in cases where there is no identified 

individual victim, as in the crimes analysed, are right8. 

On the contrary, Recommendation CM/Rec (2018) 8 of the Committee of Ministers to member 

States concerning restorative justice in criminal matters advocates a broad concept of restorative 

justice by stating that “restorative justice usually takes the form of a dialogue (direct or indirect) 

between the victim and the offender, and may also involve, where appropriate, other persons directly 

or indirectly affected by a crime (e.g., community). It also refers to restorative practices that do not 

even involve a dialogue between victims and offenders. 

In this respect McCold and Wachtel (2003) point out that “the three primary 

 stakeholders in restorative justice are victims, offenders and their communities of care, whose 

needs are, respectively, getting reparation, taking responsibility, and achieving reconciliation. The 

degree to which all three are involved in meaningful emotional exchange and decision making is the 

degree to which any form of social discipline can be termed fully restorative”9. Thus, conferencing 

or peace circles are processes “fully restorative”, the victim-offender mediation is a restorative 

justice practice mostly restorative and crime compensation or victim services are partly restorative.  

 

3.2. The legitimacy to participate in restorative encounter 

 

7 This is criticised, among others, by M García Arán, ‘Instrumentos pa ra la justicia restaurativa y su aplicación a la 
delincuencia socioeconómica’ in M García Arán (dir), Justicia restaurativa y delincuencia socioeconómica (Tirant lo 
Blanch 2021) 185. On the exclusive practice of vicitm-offender mediation in Catalonia as a restorative practice, Mª J 
Guardiola Lago (dir.), ¿Es el conferencing una herramienta útil para los programas de mediación en el ámbito penal del 
Departamento de Justicia? (Centre D’Estudis Jurídics i Formació Especialitzada 2012) 172-174.  
8 A Von Hirsch, A Ashworth, C Shearing, ‘Specifying aims and limits for restorative justice: a making amends’s model?’ 
in AA.VV, Restorative justice and criminal justice. Competing or reconciliable paradigms? (Hart Publishing 2016) 21.  
9 P McCold, T Wachtel, In Pursuit of Paradigm: A Theory of Restorative Justice. Paper presented at the XIII World 
Congress of Criminology, 10-15 August 2003, Rio de Janeiro. Available in: https://www.iirp.edu/news/in-pursuit-of-
paradigm-a-theory-of-restorative-justice  
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The Directive 2012/29/EU define victim as “a natural person who has suffered harm (…) which 

was directly caused by a criminal offence”10. This exclusive reference to the natural person as victim 

is criticised by various authors, as the European legislator does not take into consideration the fact 

that, at present, the status of victim can be held by groups of affected persons and other collective 

persons, and even legal persons. The exclusion of legal persons from the scope of Framework 

Decision 2001/220/JHA, on the standing of victims in criminal proceedings, which also applies to 

Directive 2012/29/EU, was confirmed by the Court of Justice of the European Union (CJEU) 

decision of 28 June 2007 in Case C-467/05 (Case Giovanni Dell'Orto). For its part, the CJEU 

judgment of 21 October 2010, handed down in Case C-205/2009 (Case Emil Eredic vs. María 

Vassné Sápi), concludes that arts. 1(a) and 10 of Framework Decision 2001/220/JHA (currently, arts. 

2.1.a and 12) “must be interpreted as meaning that the concept of victim does not include legal 

persons for the purposes of promoting mediation in criminal cases”. It is true that this lack of express 

reference to legal persons as victims to whom the content of the Directive applies does not prevent 

Member States, when transposing the Directive, from choosing to extend its scope of application to 

them as well, in so far as this is relevant11. However, the Spanish legislator invariably followed the 

criteria of Directive 2012/29/EU when defining the victim in the Law 4/2015, of 27th April 2015, on 

the standing of victims of crime12.  

This restrictive interpretation of the term “victim” in the field of restorative justice is due, among 

others, to the following reasons: a) one of the purposes of this legislation on victims is to avoid 

10 Art. 2(1)(a) Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 establishing 
minimum standars on the rights, support and protection of victims of crime, and replacing Council Framework Decision 
2001/220/JHA, art. 2(1)(a) On the concept of victim, N Pérez Rivas, Los derechos de la víctima en el sistema penal 
español (Tirant lo Blanch 2017).  
11 Directorate-General for Justice of the EU, Guidance document related to the transposition and implementation of 
Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 establishing minimum 
standards on the rights, support, and protection of victims of crime, and replacing Council Framework Decision 
2001/220/JHA [Ref. Ares (2013) 3763804].  
12 In accordance with art. 2 Law 4/2015, of 27th April, on the standing of victims of crime “the provisions of this Law 
shall apply: a) as direct victims, to any natural person who has suffered harm or loss in relation to their person or 
property, in particular physical or psychological injuries, or emotional harm or financial loss, directly caused by the 
commission of an offence; b) as indirect victims, in cases of the death or disappearance of a person which has been 
directly caused by an offence, unless the person in question was responsible for the act: 1. To the victim’s spouse, where 
they are not legally or effectively separated, and to any children of the victim or the victim’s spouse, where they are not 
legally or effectively separated, who are living with them at the time of the death or disappearance; to any person who, at 
the time of the death or disappearance, is in a comparable sentimental relationship with the victim and to any children of 
that person who are living with the victim at the time of the death of disappearance; to the victim’s parents and relatives 
in the direct or collateral lines up to the third degree for whom the victim has parental responsibility and persons under 
the victim’s guardianship or who are being fostered by the victim. 2. Where none of the above persons exist, to other 
relatives in the direct line and to the victim’s siblings, with preference, among them, to the victim’s legal representative. 
The provisions of this Law shall not apply to third parties who have suffered harm or loss arising from the offence”.  
On the contrary, Art. 99(1) Preliminary Draft Law on Criminal Procedure of 2020 states that “the following shall be 
considered victims for the purposes of this law: a) the natural or legal person offended by the offence; b) the person who 
has suffered harm directly derived from the punishable acts”. 
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his/her secondary victimisation, and this is not considered to be a problem that affects significantly in 

cases where the victims are legal persons13; b) the crime in this area has been represented as “a 

violation of one individual against another”, which appeals to personal victimization; c) the positive 

effects of restorative justice for the victim have also traditionally focused on psychological or 

emotional benefits. 

However, in the procedural field, art. 7(3) of Organic Law 6/1985, of 1st July 1985, on the 

Judiciary (hereafter Organic Law 6/1985) recognises that corporations, associations, and groups that 

are affected or legally authorised to do so have standing to defend supra-individual interests. The 

standing to exercise this collective action requires the prior establishment of a legitimate interest on 

the part of that organisation, whose concurrence will be inferred from the result of the analysis of the 

link existing between its aims and the legal asset that is claimed to have been harmed. In this fact - 

the requirement of a legitimate interest - lies the difference between collective action (art. 7 (3) 

Organic Law 6/1985) and popular action (art. 125 Spanish Constitution), the basis of the latter being 

the general interest of society in the enforcement of legality, assuming a similar role to that of the 

Public Prosecutor's Office within the process. The legal standing for the defence of collective and 

diffuse interests derived from art. 7 (3) Organic Law 6/1985 is twofold: on the one hand, an original 

legal standing in defence of the members of the association's own interests and, on the other hand, a 

derived legal standing when acting in the interests of the collective of which the plaintiff is the 

legitimate bearer of the diffuse interest14. STS no. 895/1997 of 26th September 1997 is extremely 

clarifying in this respect, stating that, while the popular action “must be used in defence of society as 

a whole, not in the name or interest of oneself or others”, the collective action of art. 7(3) Organic 

Law 6/1985 legitimises the bearer of collective or diffuse interests - in this case the OCU 

(Consumers' and Users' Organisation) - to bring “a direct action in defence of interests which, 

however diffuse they may be, fall within the corporate purpose of the appellant entity (...)”. It 

follows that, strictly speaking, the appearance in the proceedings for the protection of supra-

individual legal interests of the corporations, associations and groups that are affected or that are 

legally authorised to do so should be carried out as a collective private prosecutor15.  

13 M De Hoyos Sancho, ‘Reflexiones sobre la Directiva 2012/29/UE, por la que se establecen normas mínimas sobre los 
derechos, el apoyo y la protección de las víctimas de delitos, y su transposición al ordenamiento español’ (2014) Revista 
General de Derecho Procesal  14.  
14 V Gimeno Sendra, Derecho procesal penal (Civitas 2019).  
15 R Rebollo Vargas, ‘Problemas procesales y de ejecución penitenciaria: justicia restaurativa y delitos socioeconómicos’ 
(2021) Estudios Penales y Criminológicos 1041; Mª J Rodríguez Puerta, ‘El derecho de las víctimas colectivas a 
participar en encuentros restaurativos Un análisis a partir de algunos delitos económicos’ cit. 13; A Planchadell Gargallo, 
‘Las víctimas en los delitos de corrupción (Panorama desde las perspectivas alemana y española)’ cit. 61. 
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Despite this, in the Spanish criminal process, the natural way to bring supra-individual interests 

into the process as a party is through the popular action (arts. 101 and 270 Criminal Procedure 

Law)16. However, its exercise is subject to important restrictions: a) they must file a complaint; b) 

they cannot bring a sole prosecution; c) they must provide bail; d) they cannot bring civil actions; e) 

costs are excluded. 

If the purpose of both the Directive 2012/29/UE and the Law 4/2015, of 27th April 2015, on the 

standing of victims of crime, is to provide a high level of protection for  victims of crime, it should 

be possible to recognise the full range of rights provided for all victims, regardless of whether they 

are natural or legal persons, or whether the victimisation happened as a result the commission of a 

crime of an individual or collective nature. In this sense, victims of crimes with supra-individual 

legal interest (diffuse or collective victims) should be adequately represented in the penal process 

and, accordingly, in the restorative encounters. To this end, it is not enough for the aforementioned 

organisations to be granted certain prerogatives that lack any legal support (e.g., the exercise of civil 

action in the framework of criminal proceedings despite being a public prosecutor17,  the exercise of 

the prosecution alone18 or the inclusion of the costs of the proceedings19) because they informally 

consider themselves to be genuine collective private prosecutors; rather, the corresponding reform 

must be carried out to reflect what, in practice, is already being applied20. 

Thus, we understand that, in addition to those individuals or groups who have been directly 

harmed by the offence, it must recognise the legitimacy to participate in these restorative meetings 

also too: a) those individuals or groups who have suffered indirect or collateral damage (e.g., the 

employees of the offending company through their trade union or workers' representatives, the 

shareholders of an offending company, other companies in the same sector through their associations 

16 ATS no. 557/2015, of 9th April. STS no. 149/2007, of 26th February; STS no. 1318/2005, of 17th November. By all, A 
Planchadell Gargallo, ‘Las víctimas en los delitos de corrupción (Panorama desde las perspectivas alemana y española)’ 
cit. 74. 
17 In this respect, STS no. 895/1997 of 26 September 1997, on the possibility of bringing actions for compensation or 
claims for damages suffered by the group of generic or diffuse consumers that the OCU seeks to protect, in this case, 
points out that “the exercise of such claims with such a general nature produces quite a few problems to determine the 
injured parties, in the execution phase of the judgment. However, this difficulty does not prevent the Courts of Justice 
from trying to use the interpretative and other means at their disposal, without encroaching on other areas that are alien to 
them, such as legislation, to complete the rules that are incomplete or underdeveloped and thus achieve distributive 
justice and restitution to each individual of his or her violated rights, even if it is through procedural actions which, 
although they may not have a very adequate procedural fit due to the lack of certain formalities, for example, a specific 
postulation, but which reveal a beneficial and equitable content in what is claimed, without offending the inflexibility 
(often more apparent than real) of the procedural rules”. 
18 STS no. 4/2015, of 29th January; STS no. 8/2010, of 20th January. 
19 STS no. 831/2014, of 27th November.  
20 E de Luis García, ‘Tutela de los intereses colectivos y difusos en el proceso penal’ (2018) InDret 17-18; A Planchadell 
Gargallo, ‘Las víctimas en los delitos de corrupción (Panorama desde las perspectivas alemana y española)’ cit. 76.  
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and confederations, etc. ); b) the representatives of the supra-individual (collective or diffuse) 

interests (collective private prosecutor). 

 

 

3.2.1. Representatives of the supra-individual interests 

 

We have established that art. 7(3), Organic Law 6/1985 grants dual standing for the defence of 

collective rights and interests to corporations, associations and groups that are affected or are legally 

authorised to do so. Likewise, based on this collective standing, we have concluded that their 

participation in the proceedings should be carried out as a collective private prosecutor. 

Undoubtedly, this fact would enable them to participate in the eventual restorative meetings that 

could be held within the framework of the criminal proceedings that are being held for the 

commission of a crime that harms a supra-individual legal interest. 

In this respect, in recent years there has been a notable growth in the associative movement 

because of society's indignation at the continuous cases of political corruption21, which, between 

2013 and 2019 became the second cause for concern, after unemployment, among Spanish society22. 

However, it is necessary to determine what specific conditions must be met by these associations, 

corporations, or groupings to recognise their legitimacy to act on behalf of these social interests. The 

regulation of the standing of consumer and environmental associations to participate in civil and 

administrative proceedings respectively is illustrative in this respect23. 

Thus, in accordance with the provisions of art. 11 of the Civil Procedure Act, “legally constituted 

consumer and user associations shall be entitled to defend in court the rights and interests of their 

members and those of the association, as well as the general interests of consumers and users”. This 

standing to bring a class action applies whether the injured parties are determined or easily 

determinable (collective interests)24 or the number of injured parties is indeterminate or difficult to 

determine (diffuse interests)25. In this respect, a consumer association will only be considered as such 

21 Acción Cívica contra la Corrupción (http://accion-civica.org/); Asociación Europea de Ciudadanos contra la 
Corrupción (https://www.anticorrupcion.eu/); Asociación contra la Corrupción y la Regeneración Democrática 
(https://www.accors.es/);.  
22 N Pérez Rivas, ‘Las lagunas punitivas del delito de financiación ilegal de partidos políticos: especial referencia a las 
condonaciones de deuda por las entidades de crédito’ (2019) Revista de Derecho Penal y Criminología 330-331. 
23 E de Luis García, ‘Tutela de los intereses colectivos y difusos en el proceso penal’ cit. 19. 
24 Art. 11(2) Civil Procedure Act. 
25 Art. 11(3) Civil Procedure Act. 
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when it meets the following requirements26: a) it is non-profitmaking; b) it is constituted in 

accordance with the provisions of the legislation on associations; c) it is registered in the State 

Register of Consumer Associations27; d) its purpose is to defend the rights and interests of consumers 

and users. In relation to the defence of diffuse interests for which consumer associations are 

exclusively legitimised, the LEC requires them to fulfil an additional requirement consisting of being 

“representative” in accordance with the Law. This representativeness, that ensures that all individual 

members of the group concerned, and the community have been adequately represented in the 

process, takes the form of their membership of the Consumers Council28/29. When the territorial 

scope of the conflict fundamentally affects an Autonomous Community, it will be necessary to 

consider the corresponding Autonomous Community regulations for their determination as 

representative associations30. 

Concerning the exercise of the popular action for administrative protection in environmental 

matters, art. 42(1)(b) of Law 26/2007, of 23th October 2007, on environmental liability, establishes 

that non-profit legal entities that can prove compliance with the following requirements, will have 

standing to appeal against acts and, where appropriate, omissions attributable to the public 

authorities that violate existing state or regional regulations on the matter: a) which have as one of 

the purposes, set out in their articles of association, the protection of the environment in general or of 

one of its elements in particular; b) which have been legally constituted for at least two years prior to 

the exercise of the action and which have been actively carrying out the activities necessary to 

26 Art. 23 Royal Legislative Decree 1/2007, of 16th November, approving the revised text of the General Law for the 
Defence of Consumers and Users and other complementary laws (hereafter, Royal Legislative Decree 1/2007). These 
requirements are reproduced in the regional regulations on the defence of consumers and users. Thus, by way of 
example, art. 53(1)(a) Law 2/2012, of 28th March, on the general protection of consumers and users "consumer 
organisations are the following entities: a) Non-profit associations legally constituted in accordance with the regulations 
on associations and consumer protection which, according to their statutes, have as their purpose the defence, 
information, education, training, assistance and representation of the collective interests of consumers in their consumer 
relations, as well as those of their members (...)”. 
27 Art. 33 Royal Legislative Decree 1/2007. According to art. 35 (2) “the resolution of exclusion from the State Register 
of Consumer and User Associations will determine the loss of this status, in any case, and for a period of no less than five 
years from the date of exclusion, without prejudice to the maintenance of its legal personality in accordance with the 
general legislation on associations or cooperatives”. 
28 Art. 24 (2) Royal Legislative Decree 1/2007. 
29 The Council is set up as an institutional representation and consultation body, at national level through the most 
representative consumer organisations, to defend the interests of consumers and influence the decision-making process 
adopted by the public authorities in relation to consumer policy. Articles 3 (6) and (7) Royal Decree 894/2005, of 22nd 
July 2005, which regulates the Consumer and User Council, establishes the way in which the selection of the associations 
that will make up the Council will be carried out. 
30 By way of example, art. 127-3 Law 22/2010, of 20th July 2010, of the Consumer Code of Catalonia states that “1. The 
Register of Consumer Organisations in Catalonia, which reports to the Catalan Consumer Agency, is created. 
Registration in the Register confers the status of consumer organisation in Catalonia. 2. Legally constituted entities with 
registered offices in Catalonia that meet the requirements of Article 127-2 and wish to enjoy the status of consumer 
organisations for the purposes of this law must be registered in the Register of Consumer Organisations of Catalonia 
(...)”. 
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achieve the purposes set out in their articles of association; c) which according to their articles of 

association carry out their activity in a territorial area affected by the administrative action or, as the 

case may be, omission. 

In view of the above, in order for these organisations to have standing to appear as a private 

collective prosecution and also to participate in the restorative meetings, they must meet the 

following requirements: a) the association or organisation must be non-profit-making; b) the 

association or organisation must be legally constituted and registered prior to the commission of the 

offence, but without any prior minimum time31; c) its corporate purpose must be closely related to 

the legal interest that has been harmed, since otherwise there would be no legitimate interest; d) the 

association or organisation must be representative, on such terms as may be lawfully determined, in 

the sector32.  

 

3.3. Social damages 

 

The damages resulting from crimes that protect supra-individual legal assets is mainly social 

(material and immaterial), indirect and diffuse33.  

Thus, crimes against public administration (corruption) protect the impartial, objective, and 

transparent performance of the actions of public authorities and civil servants to avoid the 

interference of interests that are alien or contrary to public interests. Its commission, not only 

damages the proper functioning of public administration, but also results in a series of social harms 

that are borne by the community. In the words of the UN Secretary General, corruption "undermines 

democracy and the rule of law, gives rise to human rights violations, distorts markets, undermines 

the quality of life, and allows organised crime, terrorism and other threats to human security to 

flourish”34. Studies show that the additional costs of a public contract because of corrupt practices 

can amount to 20%-25%35 and in some cases even 50% of the total cost of the contract36, which 

31 V Latorre, Acción popular. Acción colectiva (Civitas 2000).  
32 Requirements can be diverse: a minimum number of members, a minimum annual budget, be registered in a particular 
Register or be a member of a particular Council, etc.  
33 Mª J Rodríguez Puerta, ‘El derecho de las víctimas colectivas a participar en encuentros restaurativos Un análisis a 
partir de algunos delitos económicos’ cit. 20.  
34 United Nations Convention against Corruption, Foreword, A. Kofi Annan. Available in: 
https://www.unodc.org/documents/treaties/UNCAC/Publications/Convention/08-50026_E.pdf 
35 The Spanish National Markets and Competition Commission (CNMC) points out that “in Spain, at an aggregate level, 
this could represent up to 4.6% of annual GDP, approximately 47,500 million euros/year”. 
36 Report from the Commission to the Council and the European Parliament EU Anti-corruption. Brussels, 3.2.2014 
COM (2014) 38 final. 
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significantly erodes public resources. In a study on "The costs of corruption in the EU”, carried out 

in 2018 by the group The Greens/EFA in the European Parliament, the annual costs of corruption in 

Spain represent 8% of GDP (90,000 million per year). This has a negative impact on the country's 

economic growth rate - inefficient public spending, declining public revenues, a reduction in 

investment - through a loss of confidence in the market and the business sector, on the Corruption 

Perceptions Index (CPI)37 - each point lost in the CPI leads to a reduction in foreign investment 

equivalent to 0.5% of GDP, and in the indicator of trust in political parties38, which leads to an 

increase in political disaffection, the delegitimisation of institutions and, ultimately, of the 

democratic system itself. 

Their reparation is outside the criminal process. In the case of crimes against supra-individual 

legal assets, unless they have resulted in specific damage to an individual or the Criminal Code 

expressly establishes the obligation to restore things to their previous state (e.g., art. 339 Criminal 

Code in relation with urbanistic and environmental crime39), judicial bodies generally consider that 

such crimes do not give rise to civil liability40. This is even though many of the damages caused, for 

example, in corruption offences, are perfectly quantifiable in economic terms41. On the other hand, 

the rehabilitation of the convicted person is compromised because he is not aware of all the negative 

implications of his/her actions42, which go far beyond, as we have seen, for example, the damage 

caused to other bidders by winning a public contract by taking advantage of his influence or the gift 

given to the corrupt official. 

It is precisely in this fact that lies the great potential of the application of restorative justice to 

crimes that protect supra-individual interest. Thus, all those entitled to intervene in restorative 

37 The Corruption Perceptions Index (CPI) developed by Transparency International (TI) is the world's leading indicator 
for measuring corruption in the public sector. The level of perceived corruption in the public sector in each of the 180 
countries surveyed is measured using data from 13 external sources, on a scale from 0 (most corrupt) to 100 (cleanest). 
Between 2006 and 2021, Spain dropped a total of 11 positions at the global level and 6 at the EU level. In this regard, it 
is noted that each point lost in the Corruption Perceptions Index means losing foreign investment equivalent to 0.5% of 
GDP. 
38 In the period from January 2006 to November 2019, the average score for this indicator was 36.21% (on a weighting 
scale where 0 indicates a very poor rating and 100 reflects a very good impression). The worst data were recorded from 
September 2012 to May 2014, when the average of this indicator stood at 27.59%, reaching an all-time low in February 
2013 (23.80%). This coincided in time with, among others, the Gürtel scandal, the arrest of Luis Bárcenas (treasurer of 
the Partido Popular), the Púnica case, the Palau case, to which must be added the serious economic crisis that, during that 
period, our country was suffering. 
39 Art. 339 Criminal Code states that “the Judges or Courts of Law shall order adoption, at the expense of the doer, of the 
necessary measures aimed at restoring the ecological balance disturbed, as well as any other precautionary measure 
required to protect the assets safeguarded under this Title”.  
40 Mª J Rodríguez Puerta, ‘El derecho de las víctimas colectivas a participar en encuentros restaurativos Un análisis a 
partir de algunos delitos económicos’ cit. 21-24.    
41 H Feingeblatt, Los costos sociales de la corrupción, Observatorio del Sistema de Justicia Penal (OEA-MACCIH 
2019). 
42 H Zehr, ‘Retributive Justice, Restorative Justice’ in G Johnstone (ed), A Restorative Justice Reader. Text, sources, 
context (Willan Publishing 2003) 69.  
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encounters could contribute to determine the “damage” in a broad sense caused by the offence-not 

only an economically assessable pecuniary damage-and to propose the actions they would consider 

appropriate to repair the damage caused to society (deliberative reparation). The civil liability ex 

delicto defined in art. 110 of the Criminal Code - restitution, reparation of the damage and 

compensation for material and moral damages - alludes to reparation in a material sense, which 

prevents symbolic forms of reparation, the legislator ignoring the fact that the needs of the victims 

far exceed, and even more so in the type of offences that are the object of our attention here, the mere 

economic compensation. 

 
3.4. Restorative practice 

 

Regarding the restorative practice to be implemented, two basic aspects should be considered in 

its choice: a) it should be socially restorative; b) the community, represented by associations or 

organisations that meet the above-mentioned requirements, should play an active role in the 

restorative process.  

Therefore, conferencing – considered by some authors to be the most effective institution of 

Restorative Justice43– or circles are the most appropriate restorative practices44. They allow the 

participation of many people representing the interests of those involved in the crime -without being 

victims or direct perpetrators-, which makes the restorative agreement reached stronger and more 

binding45. 

Giving access to the process and, also, to the restorative encounters, to associations or groups of 

citizens in the terms outlined above would: a) make society co-responsible in building a society with 

integrity; b) generate networks and collective links, as “an active and well-connected citizenry in 

dense networks of cooperation and trust can potentially be paramount in preventing and controlling 

political corruption. This is what we call social capital (...)”46; c) involve the community in the 

solution of the issues that affect them; d) make visible to the offender the totality of the damages 

resulting from his/her action47. 

 

43 D O’Mahony, J Doak, Reimagining Restorative Justice (Hart Publishing 2017) 8. 
44 Mª J Guardiola Lago, ‘¿Es posible la justicia restaurativa en la delincuencia de cuello blanco?’ (2020) Estudios 
Penales y Criminológicos.  
45 J Mª Tamarit Sumalla ‘Procesos restaurativos más allá de la mediación: perspectivas de futuro’ (2013) Cuadernos José 
María Lidón 325. 
46 P Sorribas and J Muños, ‘Capital social y corrupción. ¿La sociedad civil como antídoto?’ in AA.VV., Buen gobierno e 
integridad pública contra la corrupción (Generalitat de Catalunya 2019) 64.  
47 I Aertsen, ‘Restorative justice for victims of corporate violence’ in G Forti, C Mazzucato, A Visconti S Giavazzi (eds), 
Victims and Corporations. Legal Challenges and Empirical Findings (Wolters Kluwer, 2018), 235-258. 
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4. How to link restorative justice, Public Prosecutor and criminal proceedings? 

 

Restorative justice can act as an effective complement to the exercise of the principle of 

opportunity. An interesting provision in this respect is envisaged in a preliminary draft law on 

Criminal Procedure Code48. In this regard, it is established that it will be the Public Prosecutor - 

depending on the circumstances of the act -, the offender and the victim, who may, ex officio or at the 

request of a party, refer the parties to a restorative procedure (art. 182.1 Preliminary Draft Law on 

Criminal Procedure). Once the process is concluded, the restorative justice service will issue a report 

on the positive or negative result of the activity carried out, accompanying, in the positive case, the 

reparation certificate with the agreements reached by the parties (art. 183.1 Preliminary Draft Law on 

Criminal Procedure). The Public Prosecutor, assessing the agreements reached by the parties, the 

circumstance, and the status of the procedure, may order the file by opportunity in accordance with 

the provisions of arts. 175 and 176 of this law, imposing as rules of conduct the agreements reached 

by the parties. 

The Public Prosecutor's Office may also opt to proceed according to the special rules of the 

conformity procedure. In this case, it should be remembered that the content of the reparation 

agreement is never punitive in nature. The restorative agreement may be executed in the form that 

the parties have agreed upon in the “Reparation Plan”. The judicial body may include it in a sentence 

imposing a sanction with restorative content linked to what was decided in the meeting between the 

parties49 or the judge may also make the suspension of the enforcement of the sentence conditional 

upon compliance during this period with the agreement previously reached by the parties under a 

restorative justice practice50. 

 

 

48 Available in: 
https://www.mjusticia.gob.es/es/AreaTematica/ActividadLegislativa/Documents/210126%20ANTEPROYECTO%20LE
CRIM%202020%20INFORMACION%20PUBLICA%20%281%29.pdf 
49 Mª J Rodríguez Puerta, ‘El derecho de las víctimas colectivas a participar en encuentros restaurativos Un análisis a 
partir de algunos delitos económicos’ cit. 36, note 98; I Aertsen, ‘Restorative justice for victims of corporate violence’ 
cit. 250.  Some examples of restorative sanctions can be found at A Nieto Martín, ‘Justicia empresarial restaurativa y 
víctimas corporativas’ cit. 9-13.  
50 N Pérez Rivas, ‘El cumplimiento del acuerdo mediatorio como condición de la suspensión excepcional de la pena’ in C 
Alonso Salgado and R Castillejo Manzanares (dirs), El nuevo proceso penal sin Código Procesal Penal (Atelier 2019); F 
Vázquez-Portomeñe Seijas, ‘A propósito de la suspensión ampliada de la pena: algunas notas sobre el acuerdo alcanzado 
en virtud de mediación’ in E Pillado González and T Farto Piay (dirs), Hacia un proceso penal más reparador y 
resocializador: avances desde la justicia terapéutica (Dykinson 2019).  
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ABSTRACT: In Spain, a plea agreement is primarily aimed at speeding up the Administration of Justice. 
However, it can serve to introduce elements of restorative justice (Recommendation CM/Rec(2018)8 of the 
Committee of Ministers to member States concerning restorative justice in criminal matters; Directive 
2012/29/EU of the European Parliament and of the Council of 25 October 2012 establishing minimum standards 
on the rights, support and protection of victims of crime, and replacing Council Framework Decision 
2001/220/JHA) if combined with out-of-court mediation between the offender and the victim (Law 4/2015, of 
27 april, on the Standing of victims of crime).  
From a practical point of view, the main problem lies in the fact that the speed that is sought to be achieved with 
the plea agreement could be limited given the time needed for mediations, which explains that while the former 
is very widespread (over 60% of sentences of the Criminal courts with competence for less serious crimes), the 
practice of mediation is less common, in particular with regard to economic crime. This is the context in which 
the Law creating the European Public Prosecutor's Office in Spain (LO 9/2021) is framed, which contemplates 
the possibility of a plea agreement for offences of up to six years' imprisonment, which covers practically all 
those of the Directive EU 2017/1371.  
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COM/2018/641 final: Communication from the Commission to the European Parliament and the 
European Council. A Europe that protects: an initiative to extend the competences of the European 
Public Prosecutor's Office to cross-border terrorist crimes A contribution from the European 
Commission to the Leader's meeting in Salzburg on 19-20 September 2018. 

CP: Código penal / Criminal Code 

Directive 2012/29/EU: Directive 2012/29/EU of the European Parliament and of the Council of 25 
October 2012 establishing minimum standards on the rights, support and protection of victims of crime, 
and replacing Council Framework Decision 2001/220/JHA) and Law 4/2015, 27-4 on the Crime 
Victims' Statute 

Directive 2017/1371: Directive (EU) 2017/1371 of the European Parliament and of the Council of 5 
July 2017 on the fight against fraud to the Union's financial interests by means of criminal law 

EOMF: Estatuto Orgánico del Ministerio Fiscal: Organic Statute  of Public Prosecutor 

EPPO: European Public Prosecutor’s Office 

EU: European Union 

FGE: Fiscalía General del Estado / State Prosecutor's Office 

FGE-CGAE Protocol of 2009: Protocol of action for plea agreement trials signed between the State 
Attorney General's Office and the General Council of Spanish Lawyers 
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LECrim.: Ley de Enjuiciamiento Criminal / Criminal Procedure Act 

LEVD: Ley 4/2015, de 27 de abril, del estatuto de la víctima del delito/ Law 4/20176 on the standing of 
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LO: Ley Orgánica / Organic Act  

LO 7/2012: Organic Law 7/2012, of December 27, amending Organic Law 10/1995, of November 23, 
1995, of the Criminal Code on transparency and the fight against tax and Social Security fraud. 

LO 1/2015: Organic Law 1/2015, of March 30, amending Organic Law 10/1995, of November 23, 1995, 
of the Criminal Code. 

LO 1/2019: Organic Act 1/2019, of 20 February, which modifies Organic Law 10/1995, of 23 
November, of the Criminal Code, implementing European Union Directives in the financial and 
terrorism fields, and addressing issues of an international nature 

LO 9/2021: Organic Act 9/2021 implementing Council Regulation (EU) 2017/1939 of 12 October 2017 
implementing enhanced cooperation on the establishment of the European Public Prosecutor’s Office 
(‘the EPPO’) 

LORPM: Ley Orgánica reguladora de la responsabilidad penal de los menores / Organic Law regulating 
the criminal responsibility of minors 

LOTJ: Ley Orgánica del Tribunal del Jurado / Organic Act of the Jury Court 

LORC: Ley Orgánica 12/1995, de Represión del Contrabando / Organic Act for the Repression of 
Smuggling  

MF: Ministerio Fiscal / Public Prosecutor 

Recommendation CM/Rec(2018)8: Recommendation CM/Rec(2018)8 of the Committee of Ministers 
to Member States on criminal restorative justice, 3-10-2018 

Regulation (EC) No 450/2008: Regulation (EC) No 450/2008 of the European Parliament and of the 
Council of 23 April 2008 laying down the Community Customs Code 

Regulation 2017/1939: Council Regulation (EU) 2017/1939 of 12 October 2017 implementing 
enhanced cooperation on the establishment of the European Public Prosecutor’s Office (‘the EPPO’) 

RJ: restorative justice 

STC: Sentencia del Tribunal Constitucional / Constitutional Court Judgement 

STS: Sentencia del Tribunal Supremo / Supreme Court Judgement 

TFEU: Treaty on the Functioning of the European Union 

TIR Convention, 1975: The Customs Convention on the International Transport of Goods under Cover 
of TIR Carnets  

EU: European Union 

VAT: Value Added Tax 

 

1. Introduction  

In Spain, plea agreement is primarily aimed at speeding up the Administration of Justice, as can 
be deduced from the justification of its various reforms, as well as from the detail of its regulation. 

However, it can also serve to introduce elements of restorative justice, in the sense of 
Recommendation CM/Rec(2018)8 of the Committee of Ministers to Member States on criminal 
restorative justice, 3-10-2018; Directive 2012/29/EU of the European Parliament and of the Council 
of 25 October 2012 establishing minimum standards on the rights, support and protection of victims 
of crime, and replacing Council Framework Decision 2001/220/JHA) and Law 4/2015, 27-4 on the 
Crime Victims' Statute.  
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By this, we understand a conflict resolution mechanism in which the perpetrator, the victim and 
the injured can intervene, contributing to achieve the goals of restorative justice through the active 
involvement of all of them. 

However, this is conditioned to the introduction of extrajudicial mediation between offender and 
victim, since otherwise the plea agreement do not guarantees the intervention of the parties, as in it 
they can only negotiate through their representatives, and only when they have been formally involved 
in the process, which in the Spanish criminal system is not always the case since, most frequently, the 
interests of the victims are only defended by the Prosecutor's Office. 

From a practical point of view, the main obstacle to the achievement of restorative purposes 
through plea agreement lies in the fact that the speed that is sought to be promoted with it can be 
weighed down by the time needed for mediations, which explains that while the former are very 
widespread (more than 60% of the sentences handed down by the Criminal Courts, in 2018, according 
to the data of the 2019 Report of the State Attorney General's Office), the latter are not.  

This is the context in which LO 9/2021 - Organic Act 9/2021 implementing Council Regulation 
(EU) 2017/1939 of 12 October 2017 implementing enhanced cooperation on the establishment of the 
European Public Prosecutor’s Office (‘the EPPO’) -, is inserted, which opens the possibility of the 
conclusion of the investigation by plea agreement (arts. 109, 110 LO 9/2021) for offenses of up to six 
years of imprisonment, which, in accordance with the punitive provisions of the Spanish Criminal 
Code covers practically all those of Directive (EU) 2017/1371 of the European Parliament and of the 
Council of 5 July 2017 on the fight against fraud to the Union's financial interests by means of criminal 
law. This possibility also applies to legal persons.  

 

2. The material competence of the European Public Prosecutor's Office 

The list of offenses that may be the object of a plea agreement in proceedings before the EPPO 
is determined by two groups of criteria. On the one hand, those concerning the material competence 
of the European Public Prosecutor's Office and, on the other hand, those to which the possibility of 
plea agreement is conditioned.  This compels us to start by determining which offenses are at issue in 
our study, as they cannot be reduced to those strictly affecting the financial interests of the Union (arts. 
4 and 22 EU Regulation 2017/1939) without further explanation. While it is true that these are the ones 
that have justified the creation of the European Public Prosecutor's Office and are in its sights (arts. 86 
and 325 of the Treaty on the Functioning of the European Union), on the one hand, those of lesser 
significance are left out (arts. 22 and 25 EU Regulation 2017/1939), while, on the other hand, 
jurisdiction extends to offenses of a different nature but directly connected with the former (art. 22, 
aps. 2 and 3 EU Regulation 2017/1939) and could be extended to others of a serious and cross-border 
nature (art. 87.4 TFEU). In addition to this, the plea agreement only applies to offenses punishable by 
a penalty not exceeding six years imprisonment, which could leave out some offenses over which the 
European Public Prosecutor's Office has jurisdiction. 

 

2.1. Offences affecting the financial interests of the Union 

As mentioned above, it is the offenses affecting the financial interests of the EU that are the 
main focus of the European Public Prosecutor's Office.  
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In a generic sense, "financial interests of the Union" means: “all revenues, expenditures and 
assets covered by, acquired through, or due to the Union budget and the budgets of the institutions, 
bodies, offices and agencies established under the Treaties and budgets managed and monitored by 
them” [art. 2(3) Council Regulation (EU) 2017/1939 of 12 October 2017 implementing enhanced 
cooperation on the establishment of the European Public Prosecutor’s Office (‘the EPPO’)]. However, 
both Regulation 2017/1939 and 4 LO 9/2021 offer a more precise definition of the same provided by 
Directive 2017/1371 (arts. 4 and 22 Regulation 2017/1939, and art. 2 of LO 9/2021 that refers to the 
previous one), irrespective of whether the same criminal conduct could be classified as another type 
of offence under national law (arts. 22.1 Regulation 2017/1939 and 4 LO 9/2021).   

In any case, for the exercise of the competence of the EPPO, it will not suffice with checking 
the material competence regulated in art. 22 of the Regulation.  

According to art. 25.2 of the Regulation 2017/1939, when the damage does not reach 10,000 
Euros, the competence of the EPPO is conditioned to the fact that the case has considerable 
repercussions at Union level, or that European officials could be suspected of having committed the 
offence (art. 25.2 Regulation). 

 Likewise, according to paragraph 3 of the same Article 25 of the said Regulation, the case may 
be referred to the national authorities in accordance with Article 34 of the Regulation. That is, those in 
which the damage is less than 100,000 Euros and the seriousness or complexity of the case does not 
justify European intervention, as well as those related to expenditures (art. 3.2, letters a) and b) of 
Directive 2017/1371), and where the damage caused or likely to be caused to the Union’s financial 

interests does not exceed the damage caused or likely to be caused to another victim.  This possibility 
is conditioned upon the verification that the seriousness of the associated infraction of a non-
instrumental nature is greater than that against the European financial interests, or that the harm to 
European interests does not exceed that against another victim, with the exceptions of paragraph 4 of 
the same article. 

Finally, according to art. 22.1, last point of the Regulation 2017/1939, in the event of revenue arising 
from VAT own resources referred to in art. 3.2, letter d) of Directive 2017/1371, for the competence 
of the EPPO it will be necessary that the intentional acts or omissions defined in that provision are 
connected with the territory of two or more Member States and involve a total damage of at least EUR 
10 million. In other words, the cases deemed serious according to art. 2.2 of Directive 2017/1371.   

 

a) Offences affecting the financial interests of the Union (22.1 Regulation 2017/1939). 

According to art. 3.2 of EU Directive 2017/1371, fraud affecting the Union's financial interests 
comprise those relating to: 

(i) non-procurement-related expenditure [letter a)];  

(ii) procurement-related expenditure [letter (b)];  

(iii) revenue other than revenue arising from VAT own resources [letter (c)];  

(iv) revenue arising from VAT own resources [letter (d)]. Regarding this one, according to art. 22.1, 
Regulation 2017/1939, the competence of the EPPO is limited to cases in which EPPO shall only be 
competent when the intentional acts or omissions defined in that provision are connected with the 
territory of two or more Member States and involve a total damage of at least EUR 10 million.  
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The correspondent legal provisions in Spanish law are set out in ap. 2.3. 

 

b) Offences regarding participation in a criminal organisation (22.2 EU Regulation 2017/1939) 

Besides the offenses strictly affecting the financial interests of the EU, art. 22.2 Regulation 
2017/1939 refers to "offenses relating to participation in a criminal organization as defined in 
Framework Decision 2008/841/JHA" if the focus of its criminal activity is to commit any of the above-
mentioned offenses.  

In accordance with the aforementioned provision, it shall be taken into account the offenses of 
criminal organization regulated in articles 515 and 570 bis ss CP.  

 

c) Offenses indissociably linked to fraud against the financial interests of the EU (22.3 EU Regulation 
2017/1939). 

In addition, the EPPO extends its competences to offenses that are inextricably linked to the 
previous ones (art. 22.3 Regulation 2017/1939, and art. 4 LO 9/2021 by reference to the former), under 
the imperative condition that are met the conditions of seriousness provided for in art. 25.3 Regulation 
2017/1939 (vid supra).  

According to art. 4 of Directive 2017/1371 regulating " Other criminal offences affecting the 
Union's financial interests", these include: money laundering (para. 1); active and passive corruption 
(para. 2), misappropriation, (para. 3). 

The correspondent legal provisions in Spanish law are set out in ap. 2.3. 

 

2.2. Other serious crimes with a cross-border dimension 

Finally, the material competence of the Prosecutor's Office can be extended to other serious 
crimes having a cross-border dimension (art. 86.3 TFEU; Whereas 11 of Regulation 2017/1939; and 
para. 8 of Preamble I of LO 9/2021). This includes at any rate the particularly serious crimes provided 
for in art. 83.1 TFEU such as: “terrorism, trafficking in human beings and sexual exploitation of 

women and children, illicit drug trafficking, illicit arms trafficking, money laundering, corruption, 
counterfeiting of means of payment, computer crime and organised crime”.  

In this regard, see the Communication from the Commission to the European Parliament and 
the European Council. A Europe that protects: an initiative to extend the competences of the European 
Public Prosecutor's Office to cross-border terrorist crimes A contribution from the European 
Commission to the Leader's meeting in Salzburg on 19-20 September 2018 -COM(2018) 641 final-. 

 

2.3. Offences affecting the financial interests of the Union in Spanish criminal law  

The following is a list of the national criminal offenses that correspond to the offenses covered by the 
Directive 2017/1371 transposed through LO 1/2019, of 20 February, which modifies Organic Law 
10/1995, of 23 November, of the Criminal Code, implementing European Union Directives in the 
financial and terrorism fields, and addressing issues of an international nature, as well as the Council 
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Regulation (EU) 2017/1939 of 12 October 2017 implementing enhanced cooperation on the 
establishment of the European Public Prosecutor’s Office, transposed through Organic Act 9/2021 
implementing Council Regulation (EU) 2017/1939 of 12 October 2017 implementing enhanced 
cooperation on the establishment of the European Public Prosecutor’s Office (‘the EPPO’). 

 

2.3.1. Fraud related with non-procurement-related expenditure 

a) art. 308 of the CP 

The most important provision is art. 308 CP, which, in accordance with the principle of 
assimilation, protects jointly the fraud of funds or assets from the Spanish (national, regional and local) 
and the Union budget. In the case of co-financed activities, is considered the total amount of the fund, 
regardless of the amounts specifically given by each Administration.  

Art. 308 CP includes the conducts referred to in art. 3.2 a) of Directive (EU) 2017/1371.  

It is a special offense, what it means that the perpetrators can only be the beneficiaries of the 
grant.  

The criminal liability of the legal person is provided for (art. 310 bis CP).  

The full accomplishment of the crime requires the final obtaining of the funds. The attempt is 
punishable.  

Subsidy fraud is punished as a crime when the amount of the subsidy exceeds €10,000. The 

penalties are increased if the subsidy exceeds €100,000. According to most of the authors and 
jurisprudence, this amount refers only to the amount improperly obtained and not to the total amount 
of the subsidy.  

The reimbursement of the amounts defrauded before the initiation of an investigation into the 
fraud results in exemption of penalty.  

The initiation of criminal proceedings does not prevent the Administration from demanding 
repayment of the amounts through administrative channels.  

 

b) art. 306 of the CP. 

Prior to the 2019 reform of the CP, the offense of European subsidy fraud was regulated in a 
different precept (art. 306 CP) from the one that incriminates national subsidy fraud (art. 308 CP). 
Since 2019, in accordance with the principle of assimilation, the LO 1/2019 has equated all kinds of 
subsidy fraud regardless of its budgetary origin through art. 308 CP. However, the reform of the same 
by LO 9/2021, declaring the explicit subsidiarity with respect to art. 308, forces us to think that the 
legislator finds a residual scope of application. 

In view of the subsistence of the provision, and in accordance with the principle of preservation 
of rules, the doctrine proposes to apply it to residual cases of subsidy fraud. In this way it could be 
applied to punish the concealment of relevant facts or the communication of false relevant facts not 
concerning the granting the subsidy, but the possibility of continuing to enjoy a subsidy to which one 
is no longer entitled or a periodic subsidy that is automatically renewed.  
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c)  Fraud (art. 248 of the CP).   

In a first stage, the case law maintained that between the crime of subsidy fraud (arts. 306 and 
308 CP) and fraud (art. 248 CP) there was a conflict of norms to be resolved in favor of the former, 
according to the criterion of specialty (art. 8.4 CP, STS of January 22, 2002 and STC 13/2003), in such 
a way that the non-applicability of subsidy fraud prevented the application of the crime of fraud. 
However, the important STS of 28-11-2013 corrected this criterion by stating that the crime of fraud 
should be applied in the first place, and only in the absence of its premises, subsidy fraud would enter 
the scene as a subsidiary precept. The doctrinal and jurisprudential discussion is not, however, settled.  

Criminal liability of legal person is foreseen (art. 251 bis CP). 

 

2.3.2. Fraud in respect of procurement-related expenditure 

The Spanish legal system does not contain any specific provision to punish fraud in respect of 
procurement-related expenditure as in art. 3.2.b) Directive 2017/1371. Thus, in view of this, the first 
two behaviours referred to in the Directive can be sanctioned through the offense of fraud (art. 248 
CP). It is true that, with regard to the second of them (non-disclosure of information in violation of a 
specific obligation) there may be doubts. However, most of the doctrine and jurisprudence consider 
that when there is a specific obligation to communicate, silence is equivalent to an affirmation that 
could be considered as a conclusive action. Beyond this point, in Spain, the sanction of fraud by 
omission is still under discussion, as it is widely held that the failure to mislead cannot amount to 
deception, nor is it a conduct that falls within the literal meaning of the offence of fraud. 

The conduct described in the last clause of art. 3.2 b) in relation to procurement-related 
expenditure (the misapplication of such funds or assets for purposes other than those for which they 
were originally granted which damages the Union's financial interests) can be punished through the 
crime of misappropriation of public funds (art. 432 CP). Extensively reformed in 2015, this precept 
criminalizes behaviours constituting either unfair administration (art. 252 CP) or misappropriation (art. 
253 CP), committed by public officials in charge of public funds.   

European public officials and of other EU states are considered active subjects of the crime of 
misappropriation (art. 435 bis CP in relation to arts. 24 and 427 CP). Private individuals involved in 
the crime of misappropriation can be considered as instigators, accomplices, and necessary co-
operators. In these cases, the penalties may be mitigated (art. 65.3 CP).  

The criminal liability of legal persons is established (art. 435.5º CP). 

 

2.3.3. Fraud in respect of revenue other than revenue arising from VAT own resources 

Fraud involving revenue other than VAT, that basically correspond to the common customs 
tariff, is punishable as a smuggling offense provided for in the Organic Act 12/1995 for the Repression 
of Smuggling – LORC-. The structure of the offense in LORC bears no relation to the behaviours 
described in art. 3. 2 c) Directive 2017/1371.  

Art. 2.1 LORC regulates the smuggling offenses in relation to lawfully traded goods, that are 
applicable to Common Customs Tariff fraud. The conducts that are punished  are those of tax evasion, 
although their description is adapted to the peculiar typology of customs tariff fraud. 
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The most common fraudulent behaviour is clandestine import or export. Tax evasion occurs by 
physically evading customs control of the goods, by not presenting them for clearance at the customs 
offices or at the authorized places by the customs administration [art. 2.1.a)]. On other occasions, 
although the goods have in principle been placed under customs control, the circumvention occurs 
through their "concealment or removal" within the premises or places authorized [art. 2.1.a), second 
paragraph].  

As in the case of tax fraud, taxpayers liable for customs duties are obliged to inform the Tax 
Authorities truthfully and fully all the circumstances relevant to the determination of the customs debt. 
Customs duties depend on the quality or composition of the product (it is not the same to export first 
category meat or waste) and sometimes on its origin, since with certain countries there are preferential 
agreements that imply the reduction or even the elimination of the duty. Inaccurate declarations on 
these aspects constitute the conduct described in articles 2.1.e) and 2.2.d). The administrative act 
referred to in this provision - release - determines the tariff treatment of the goods [art. 123 of 
Regulation (EC) No 450/2008 of the European Parliament and of the Council of 23 April 2008 laying 
down the Community Customs Code].  

A singular form of tariff fraud, derived from the peculiarities of the internal market and the 
disappearance of fiscal customs between EU countries, is the one described in art. 2.1.c). To prevent 
non-EU goods entering through the customs office of one EU country, but destined to another country, 
from being subject to controls at all the customs offices through which they must pass, the EU has 
regulated the transit procedure (internal transit). This procedure also applies when the goods must pass 
through or are destined for a third country (external transit, regulated by the TIR Convention of 15 
November 1975). Goods under this procedure pay customs duties in the country of destination and not 
in the first country through which they were introduced into the EU. In these cases the fraud consist in 
that the legally introduced goods are "lost" along the way, before the duty is paid at the customs office 
of destination, being ready for consumption. 

 

2.3.4. Fraud in respect of revenue arising from VAT own resources 

VAT fraud is punished as tax offense crime provided for in art. 305.3 CP, which expressly 
assimilates taxes from the EU to national ones. The main contribution of art. 305.3 CP in relation to 
VAT fraud is punishing fraud which amount exceeds €10,000, while fraud of national taxes is only 
criminalized when it exceeds €120,000. These quantities refer to the total amount defrauded in a 
calendar year. Exceptionally, art. 305.2, a) CP expressly provides that when the fraud is carried out 
within a criminal organization or by means of front companies, it is not necessary to wait until the end 
of the calendar year to prosecute the fraud.  

The various conducts provided for by art. 3.2.d) Directive 2017/1371 are provided in the 
Spanish legal system.  

The criminal liability of legal persons is foreseen in art. 310 bis CP.  

Attempt and all forms of participation referred to in the Directive are punishable. 
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2.3.5. Money laundering 

Under Spanish law, money laundering (art. 301 CP) is a criminal offense regardless of the 
crime from which the assets emerge. So there is no doubt that it includes offenses against the financial 
interests of the EU. The crime of money laundering is also applicable, even if the assets come from 
crimes committed in other EU countries or third countries, provided that the principle of double 
criminality is respected (art. 301.4 CP). 

Criminal liability of legal persons is foreseen (art. 302.2 CP).  

Attempt and all forms of participation referred to in Directive 2017/1371 are punishable. 

 

2.3.6. Corruption  

The arts. 24, 427, 431 and 435 bis CP assimilate EU officials and from other EU countries to 
Spanish public officials in all types of corruption (arts. 419 and following CP), influence peddling (art. 
428 CP) and misappropriation (art. 435 bis CP). For this reason, in addition to sanctioning the 
behaviours described in art. 4.2 of the Directive, Spanish law also sanctions other ones, regardless of 
whether the purpose of the corruption or influence peddling is to harm the EU's financial interests.    

Criminal liability of legal persons is foreseen (arts. 427 and 430 CP).  

Attempt and all forms of participation referred to in the Directive are punishable. 

 

2.3.7. Misappropriation of public funds 

Misappropriation referred to in art. 4.3 Directive 2017/1371 is punishable according to art. 432 
CP (vid. supra). 

 

3. The offenses that can be submitted to plea agreement  

3.1. The premises of European law   

According to Regulation 2017/1939, simplified proceedings may be applied if the applicable 
national law provides for them (art. 40.1 Regulation). This is the case of Spanish criminal procedural 
law, which regulates plea agreement in arts. 655 and 688 LECrim for the ordinary procedure; arts. 800 
ss. LECrim for fast-track proceedings; art. 50 LOTJ for proceedings before the Jury Court; arts. 32 and 
36 LORPM for juvenile proceedings; and arts. 779, 784, 787 LECrim. for the Abbreviated Procedure, 
being this the reference for the EPPO proceedings (art. 2.2 LO 9/2021).  

In such cases, National Law will be applied as to what is not regulated by the European 
Regulation 2017/1939 and the LO 9/2021, by virtue, respectively, of the suppletory  clause provided 
for in art. 5.3 of the Regulation, as well as in art. 2.2 of the LO, which points out the abbreviated 
procedure as the one of reference, regardless of the offenses prosecuted or the penalties associated with 
them.  

Accordingly, special account should be taken of the provisions of the preamble to the 
Regulation 2017/1939 (Whereas 82), according to which simplified prosecution procedures can be 
applied to cases where the final damage of the offence, after possible recovery of an amount 
corresponding to such damage, is not significant. As an expression of the above guideline, it should be 
taken into account the rule contained in art. 40.2 of the same Regulation, according to which, on 
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deciding on simplified prosecution procedures, the Permanent Chamber [art. 10.3, letter c)] should 
take into consideration: a) the seriousness of the offence, based on in particular the damage caused; b) 

the willingness of the suspected offender to repair the damage caused by the illegal conduct; c) the 
general objectives and basic principles of the EPPO (art. 40.2).  

Therefore, although the regulation on plea agreement is left to national law, the effective 
recourse to is conditioned to cases of minor importance for the financial interests of the European 
Union in the judgment of the Permanent Chamber, which depends not only on the damage initially 
caused, but also on that which remains after the possible reparation of the damage. 

 

3.2. Spanish legal requirements 

According to the LECrim, for the viability of the plea agreement it is necessary that the penalty 
claimed by the prosecution does not exceed the maximum of six years of imprisonment, which is in 
line with the conditions contained in art. 110 of the LO 9/2021.  

This is the case of most economic crimes and, especially, those which are the main object of 
the material competence of the European Public Prosecutor's Office, such as tax fraud under art. 305 
C or subsidy fraud under art. 308 CP, whose maximum penalty is 5 or 6 years of imprisonment, 
depending on the seriousness of the crime. However, some offenses under the jurisdiction of the EPPO 
exceed this maximum limit. This is the case of the aggravated case of misappropriation of funds of art. 
432.3 CP, in which the penalty legally foreseen for the crime amounts to eight years. Therefore, plea 
agreement could be ruled out when the prosecution requests a sentence in the upper range of that 
allowed by plea agreement, between six and eight years. 

When calculating the maximum penalty limit, it should be taken into account that:  

- the penalty of reference is not the one provided for abstractly in the law, but the one 
specifically solicited by the prosecution;  

- this must be the one resulting from the application of the rules for the determination of the 
penalty provided for in the Criminal Code. In Spanish law, the only exception is provided for 
in the case of the rewarded or fast-track convictions, for which the LECrim provides for the 
reduction of the sentence by one third; 

- In the case of multiple offenses, the maximum penalty limit refers to each of them. In Spanish 
law, the only exception is foreseen for the case of the rewarded plea agreement, which is based 
on the total amount of the sentence;  

- according to the criterion of the FGE, subsidiary personal liability for non-payment of fines 
does not count in the calculation of the maximum penalty (Consulta FGE 4/1999).  

- Nothing is said in the law about the maximum penalty limit when it is not a custodial sentence, 
which raises quite a few interpretative problems, although it is generally understood that crimes 
punished with non-custodial sentences admit plea agreement. This criterion is considered pro-
defendant and seems to fit with the generic idea that non-custodial sentences are always minor. 
However, this is not always the case, since while certain non-custodial sentences or those 
applicable to legal persons are classified as serious penalties, prison sentences that do not 
exceed five years are classified as less serious (arts. 13 and 33 CP). Therefore, in the absence 
of a legal chart of equivalences, it would be advisable that the legislator indicated which non-
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custodial sentences admit plea agreement. However, if a future reform of the procedural law 
were to admit plea agreement for any type of crime with no maximum penalty limit (as 
envisaged in the current Preliminary Draft for the reform of the LECrim), the problem would 
cease to be of interest.  

According to art. 110 LO 9/2021, the only limit for plea agreement in European Public 
Prosecutor's Office cases is imposed for the prison sanction, which cannot exceed six years. There is 
no limit for other types of penalties, with respect to which the problem described above will arise. 
Thus, for example, in the case of corruption under art. 419 CP, for which four years' imprisonment and 
twelve years' disqualification could be requested. In these cases, in formal terms, plea agreement would 
be possible, although the seriousness of the penalty of disqualification might make it advisable to hold 
a trial. 

 

4. The Spanish regulation of plea agreement in the light of the principles of restorative justice 

4.1. The degree of involvement of the parties 

Given the very personal nature of the plea agreement, the consent of the defendant is an 
essential requirement. Thus, while conviction in absentia is possible in cases involving minor crimes, 
the same is not true for sentences based on plea agreement, which require the presence and approval 
of the defendant, with variations depending on the type of proceeding and the time at which it takes 
place. This is provided for in art. 110.2 LO 9/2021, and the Spanish regulation on plea agreement 
provided for in the aforementioned articles of the LECrim.   

In such cases, it is the defense counsel who must inform the accused of the possibility of plea 
agreement and the existence of protocols of action. These are included, in the Protocol of action for 
plea agreement trials signed between the State Attorney General's Office and the General Council of 
Spanish Lawyers (FGE-CGAE Protocol of 2009), and in the Conveni Execució Protocol Conformitats 
de Barcelona, of 26/03/2010, between the Bar Association of Barcelona and the Provincial Prosecutor's 
Office of Barcelona. 

In general terms, the intervention of the specific victim is not necessary,  and is only guaranteed 
when he/she becomes a party to the criminal proceedings, without detriment, if this is not the case, of 
his/her right to be informed, and the possibility for the prosecutor to hear him/her. The victim only has 
full protagonism in the restorative process, which, however, is not a requirement of plea agreement. 

Anyway, in cases of tax fraud or against the Public Administration, the systematic participation 
of the State Attorney's Office in the process ensures that the victim is always present.  

From the above we can deduce a general lack of symmetry in the conditions of representation 
of the victim and the accused in the plea bargaining process, because while the intervention of the 
latter is a conditio sine qua non, the participation and consent of the former is not a necessary condition 
when it is not a party to the process, with the nuances made regarding crimes against public interests. 
  

The fact that the defendant and the victim must approve the agreement does not mean that they 
have a central role in the negotiation of the " agreement". The negotiation is conducted by the Public 
Office and the lawyers, as can be deduced from the above-mentioned protocols, and the intervention 
of the victim and the accused is reduced to authorizing the negotiation and approving its outcome. In 

210



this context, becomes particularly important the clarity of the terms of the agreement and the voluntary 
and express nature of the defendant's  approval of it, in addition, of course, to the respect for the 
principle of legality, under the double control of the defense counsel and the judge. 

 

4.2. Reparation of the harm as a condition  

The reparation of the harm is not a legal condition of plea agreement. On the contrary, the 
Criminal Procedure Act expressly provides for plea agreement limited to criminal liabilities, 
continuing the proceedings until the oral hearing for the sole purposes of civil liabilities (art. 655, para. 
5 LECrim.). However, in the case of some crimes such as tax fraud (art. 305 CP) the public and private 
prosecution, in practice, impose this condition. 

 In general terms, reparation of the damage does not avoid serving the sentence, although it can 
reduce it (art. 21.5 and 434 CP), and when it does not exceed two years of imprisonment, it allows the 
suspension of the execution of the sentence to be considered (arts. 80 ss. CP). 

Only exceptionally, the reparation of the damage determines the lifting of the penalty, as 
happens with the tax payment within the legally established period, both in the case of tax fraud (art. 
305.4 CP) and subsidy fraud (art. 308.6 CP); while, in cases in which it occurs outside the indicated 
period, a specific mitigating circumstance can be applied (arts. 305.6 308.8 CP). 

 

4.3. The suspension of the sentence 

The main incentive for the accused to accept the sentence requested by the prosecution is to 
seek a suspension of the deprivation of liberty, which is possible when the mitigating factors (arts. 21 
and 66 CP) result in the application of a custodial sentence of no more than two years, as required by 
art. 80 CP.  

This is, therefore, the main impact that plea agreement can have on the application of 
alternatives to imprisonment aimed at benefiting resocialization. However, the agreement cannot 
ensure the suspension of the sentence, which is a discretionary competence of the judge. 

 

4.4.  The shortening of the length of the proceedings 

Currently, the main advantage of plea agreement for the Administration of Justice is the 
shortening of judicial times, in addition to the eventual saving of the oral hearing and all the negative 
consequences it entails for the offender and the victim (revictimization).  

In this sense, the FGE Instruction 2/2009, 22-6, on the application of the compliance protocol 
signed by the State Attorney General's Office and the General Council of Spanish Lawyers, p. 2 states 
expressly: "Thus, from the point of view of efficiency in the form of a more agile Justice, plea 
agreement makes real sense to the extent that it not only serves to avoid the unnecessary prosecution 
of the accused who confesses guilt, but the cost, in terms of work and time for the different subjects 
involved in the process, which means the fulfillment of all the actions leading to the trial. Having 
allocated a time in the agenda of the judiciary and the Prosecutor, having summoned the witnesses 
and technical experts, and having them present -as well as the Prosecutor and the Lawyers- at the 
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judicial headquarters, the plea agreement on spot shows the absolute uselessness of all that effort, 
deployed in detriment of other equal or higher priority commitments. At the same time, the efforts of 
other public officials (members of the State Security Corps and Forces, forensic specialists, experts 
and technicians) are wasted, spending their working day in vain journeys and waiting, and this is 
especially harmful to the witnesses, victims and injured parties summoned to the hearing who, forced 
to alter their normal daily activity, end up experiencing -with explicit manifestations of protest, in 
many cases- a justified frustration upon learning that, the defendant being conformed at the last 
minute, their effort has also been wasted. " 

That is precisely the main objective of the FGE-CGAE Protocol of 2009, point 1 of the 
Preamble: "The purpose of this Protocol is to update the means of consensual solution of the criminal 
process that are oriented primarily to promote speed and simplify the necessary steps to reach the 
sentence".  

The case in which the agreement allows to shorten the process to the maximum and to obtain 
a special punitive benefit is that of the fast trial, in which the agreement can lead to conclude the 
process in Urgent Diligences before the same Duty Court, and to obtain the reduction of the penalty in 
a third. However, in view of the conditions of application of art. 795 LECrim, it is not of primary 
interest to the European Public Prosecutor's Office, although the question remains open as to the 
possibility of applying the institution of rewarded plea agreement regulated in art. 801 LECrim to cases 
initiated as Diligencias previas of art.- 779.1.5º LECrim. 

 

4.5.  Reflections from the point of view of the restorative justice 

Insofar as plea agreement requires acknowledgement of the facts (there is no room for it if one 
claims to be innocent as in the American system), it can help the  fulfilment of the positive special 
preventive function. However, the fact that, in Spain, the plea agreement is not necessarily nor mainly 
associated with restorative processes implies that the recognition of the facts can be a mere formality 
to obtain the shortening of the sentence without any reflection on the harm caused to the victim that 
could prevent future crimes.  

Plea agreement do not guarantee restorative dialogue either, since it does not ensure the 
intervention of the victim, nor the active and direct participation of the accused. However, it is the only 
space that currently exists for the insertion of the result of mediation or restorative agreement, besides 
serving to shorten procedural lenght, avoiding revictimization and the stigmatization of the oral 
hearing.  

In order to introduce the principles of restorative justice, it would be necessary to coordinate 
the processes of plea agreement with extraprocedural mediation, which facilitates both recognition of 
the facts and reparation of the damage. However, this is neither necessary nor, in fact, frequent. 

 

5. Criminal liability of legal persons and plea agreement 

5.1. Criminal liability of legal persons 

Since 2010, legal persons shall be held criminally liable, according to the following articles of 
the Criminal Code: art. 31 bis (criteria for attributing the offence committed by the natural person to 
the legal person); art. 31 quáter (circumstances that mitigate criminal liability of a legal person); art. 
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33.7ª (penalties applicable to legal persons); arts. 50, 52.4, 53.5 and 66 bis (specific rules for the 
application and determination of penalties), art. 116.3 (joint and severally civil liability with the natural 
persons who are found guilty of the same deeds); art. 130.2 (grounds for extinction of the criminal 
accountability of the legal person) and art. 136 (cancellation of criminal records). Subsequently, 
Organic Act 1/2015 introduced a detailed regulation of organisational and management model for the 
prevention of corporate crime (arts. 31 bis 2, 3, 4, 5 and 6 CP). 

The criminal liability of the legal person is not independent. However, it can be applied 
autonomously, whether or not the natural person is punished. In accordance with art. 31 ter CP: “1. 

The criminal liability of legal persons shall be applicable whenever there is record of a criminal 
offence being committed by a person who holds office or carries out the duties referred to in the 
preceding Article, even if the specific natural person responsible has not been individually identified, 
or it has not been possible to prosecute that person. 2. The criminal liability of legal persons shall be 
applicable whenever there is record of a criminal offence being committed by a person who holds 
office or carries out the duties referred to in the preceding Article, even if the specific natural person 
responsible has not been individually identified, or it has not been possible to prosecute that person”. 

For the purposes of our interest here, legal entities may be liable for the crimes of corruption 
in business and corruption of foreign public officials (art. 288.1 CP); money laundering (art. 302.2 
CP); unlawful financing of political parties (art. 304 bis. 5 CP); criminal offences against the 
Exchequer (national, regional, local and European) and against the Social Security (art. 310 bis CP); 
active corruption (art. 427.2 CP); influence peddling (art. 430 CP); misappropriation of public funds 
(art. 435.5 CP). Also, for the crime of smuggling (art. 2.6 LORC). All these offenses are included in 
LO 9/2021 and, therefore, fall within the competence of the European Public Prosecutor's Office. 

Exceptions to the direct criminal liability of legal persons: 

a) The State, as well as certain public-legal persons and public business entities are 
excluded from criminal liability. The exemption from direct criminal liability no longer applies to 
political parties and unions (since Organic Act 7/2012) as well as foundations and entities with legal 
status linked to them (art. 31 quinquies.1 CP). 

b) In the case of State Mercantile Companies that implement public policies or provide 
services of general economic interest, only the penalties foreseen in Sub-Paragraphs a) and g) of 
Section 7 of Article 33 may be imposed. That is, a fine and/or the Judicial intervention to safeguard 
the rights of the workers or creditors (art. 31 quinquies. 2 CP). 

c) As a specific feature of Spanish criminal law, Art. 129 CP excludes from the general 
regime of criminal liability of legal persons: “companies, organisations, groups or any other kind of 

entities or groups of persons that, due to not having legal personality, are not included in Article 31 
bis”.  

The crimes for which the accessory consequences of art. 129 CP may be imposed are all those 
for which legal persons are liable under art. 31 bis. and some others. For the purposes that interest us 
here, these crimes are those of: alteration of prices in public tenders and auctions (art. 262 CP), the 
crime of denying or preventing action by the inspection or supervisory persons or bodies (art. 294 CP), 
the crime of forgery of currency  (art. 386 CP) and crimes related with criminal organizations and 
groups (arts. 570 bis and ter CP). 
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The material content of the accessory consequences of art. 129 CP is almost the same as that 
of the penalties provided in art. 33.7 CP for legal persons.  

The hearing and ruling of the case against the legal person are determined by the severity of 
the penalty applied for the crime committed by the natural person (art. 14 bis LECrim). 

 

5.2. The legal person in the face of restorative justice procedures 

5.2.1. The legal person as a victim 

Art. 2 LEVD refers only to natural persons, which seems to exclude legal persons from its 
subjective scope of application. However, it must be borne in mind that its purpose is to offer victims 
the widest possible public protection, both from a legal and social point of view. In this sense, 
protection goes beyond the framework of criminal proceedings to extend to other areas. And so, the 
said LEVD, establishes the general catalogue of procedural and extra-procedural rights of all crime 
victims, and in this sense, the legal entity can be considered part of a criminal mediation procedure or 
restorative process, although the LEVD does not expressly refer to legal persons as victims. 

Also, art. 103 bis. 3 LECrim – added by Disp. Fin 1.2 LEVD - expressly  provides the 
possibility of criminal action by associations of victims or legal entities to defend their rights. 

The Practical Guide for Intra-judicial Mediation of the CGPJ recognizes the possibility of 
intervention of the legal person as a victim in criminal mediation processes. Specifically, it states that: 
“if the victim were a legal person, the interviews will be held with whomever they designate, 

previously ensuring his/her ability to make decisions and sign reconciliation agreements that give legal 
certainty to the process, ensuring that the representative does not coincide as a possible subject 
investigated under the provisions of art. 31 bis”. Despite the use of the term victim in the above-
mentioned Guide, it would be more correct to refer to legal persons as injured parties since, according 
to the provisions of art. 2 LEVD, victims are only natural persons. 

 

5.2.2. The legal person as offender 

According to Art. 15, those who can participate in the restorative process are the "offenders", 
which does not seem to include legal entities. However, we believe that there is no obstacle to 
mediation between the legal entity and the injured parties, given the type of crimes that can be 
committed by the former. 

Thus, for example, restorative processes seem possible in those semi-private crimes, where the 
forgiveness of the offended party extinguishes the criminal liability of the legal person (crime of 
discovery or revelation of secrets of art. 197 CP). Also, in crimes where are applicable provisions of 
criminal award law in case of reparation of the damage (as in criminal offences against the Exchequer 
and the Social Security  in arts. 305.6, 307.5 and 307 ter.6 CP) or in the crime of misappropriation 
(arts. 434 and 435 CP). In all of them, the reparation of the damage can lead to a reduction of the 
sentence of one or two degrees which constitutes a substantial punitive advantage. 

In practice, restorative processes are already being carried out -through their legal 
representatives- with legal entities -both public and private-. Anyway, for the time being, it is more 
usual for the legal person to participate as a victim (or injured party ) than as an offender. 
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5.2.3. The legal person in face of the plea agreement 

In the case of legal persons, the only possibilities of avoiding criminal charges, reduce fines, 
avoid disqualification, deprivation of rights or precautionary measures are the following: a) the file of 
the proceedings in the pre-procedural phase; b) the plea agreement of the legal person. The reference 
in art. 84.1.1ª CP to the suspension of the custodial sentence does not, by its very nature, affect legal 
persons. 

If the denounced legal entity effectively complies with a criminal prevention model, confesses 
the criminal offences to the authorities and collaborates in the investigation of the deeds providing 
evidence in the sense required by the mitigating circumstances (art. 31 quáter CP), the Public 
Prosecutor can issue a decree agreeing to close the case in the phase of pre-procedural investigation 
proceedings. This possibility is extracted from the integrated reading of art. 5.1 EOMF, art. 773.2 
LECrim and the exegetical guideline 19. 6ª contained in State Prosecutor's Office Circular FGE 
1/2016.  

In this case, if criminal proceedings are subsequently opened (because the victims or injured 
parties have appealed against the closure of the case), the disclosure and collaboration of the legal 
entity before the Public Prosecutor would serve as a mitigating circumstance (art. 31 quáter CP). 

If a reparation agreement is reached with the victim, depending on the procedural moment and 
the seriousness of the facts, this would open the possibility of the dismissal or closure of the case 
during the investigation phase (art. 782.1 LECrim), the privileged plea agreement (art. 779.1.5º 
LECrim) or the plea agreement with a substantial reduction in the sentence during the oral trial (787.8 
LECrim). 

The Act 37/2011, of 10 October, on procedural streamlining measures introduced the plea 
agreement for legal persons into the LECrim (arts. 784.3, 787.8 and 801 LECrim). In this case, it is 
possible to reach an agreement without any objective penalty limit -whatever the amount of the fine 
or disqualification requested- and regardless of the position adopted by the other defendants.  

The plea agreement must be given by their specifically appointed representative if they have a 
special power to reach de agreement. Such a plea agreement may be given regardless of the position 
taken by the other accused and its content will not be binding in the trial held in relation to the latter 
(art. 787. 8 LECrim). This constitutes an exception to the general rule established in art. 697 LECrim, 
whereby if there are several defendants jointly accused in the same proceedings, all of them must agree 
to obtain a sentence plea bargaining from the court.  

Once the agreement has been reached, the judge, provided that he/she concludes that the 
accepted qualification is correct and that the sentence is appropriate in accordance with this 
qualification, issues a sentence plea bargaining.  This brings the proceedings to an early end without 
the need to continue with the oral trial. 
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CHAPTER 16 

 
ADR mechanisms between expediency and the rule of law 

Addressing financial crime in Greece and Cyprus 
 

Yannis Naziris1 

 

SUMMARY: 1. Introduction – 2. ADR and the rule of law – 3. ADR in the Greek and Cypriot legal 
systems – 3.1. ADR in Greece – 3.2. (The lack of) ADR in Cyprus – 4. Two approaches (and their 
ramifications) – 5. Afterthought: ADR in the EU context 

 

ABSTRACT: ADR mechanisms have been employed by various jurisdictions in the field of financial crime. Yet 
the motivation behind the introduction of such mechanisms varies: most legal orders attempt to address the need 
for expediency while serving the goals of restorative justice. The Greek legal order is an interesting case in 
point, since the country introduced a number of ADR mechanisms (culminating in the new Criminal Code and 
the new Code of Criminal Procedure) in order to achieve restorative goals amid an overburdened criminal justice 
system, a congested prison system, and societal unrest due to the financial crisis of the previous decade. Cyprus, 
on its part, faced its own (idiosyncratic) financial problems by means of measures implemented in the context 
of a common law environment. This chapter will draw examples from Greek law and practice, in comparison 
with Cypriot law, contrasting the continental and common law traditions, and attempting to answer whether 
ADR is in line with the rule of law, and whether harmonization in this field (on a broader EU level) is 
conceivable, and, if so, on what terms. 

KEYWORDS: ADR; financial crime; restorative justice; rule of law; Greece; Cyprus 

 

 

1. Introduction 

ADR mechanisms have been enacted to achieve expediency in various areas of the law, including 

– but not limited to – financial crime. Depending on the nature and/or gravity of the offense, the 

benefits of this approach may outweigh the attendant weaknesses. To assess whether a proper balance 

is stricken, one needs to both map out the particular ADR mechanisms present in a given legal order 
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and be aware of the delicate relationship between those mechanisms, on the one hand, and the rule of 

law system they are woven into. This contribution will attempt to present this interplay by focusing on 

the domestic legal orders of Greece and Cyprus. 

The two countries are similar in certain respects: 

- Both are EU member States: Greece since 1981, while Cyprus since 2004, while both 

have transposed the PIF Directive.2 

- Both are members of the Eurozone: Greece since its conception, while Cyprus since 

2008. 

- Both underwent financial problems during the last decade, although the roots thereof 

were distinct in nature: Greece, on the one hand, faced a typical fiscal crisis, culminating in a 

sovereign debt crisis, which was countered with the help of a series of bail-out programs 

entailing strict conditions; the country’s problems were partly attributed to rampant financial 

crime against the State budget (not to mention offenses against the financial interests of the 

EU), which explains the emphasis on measures in this area.3 Cyprus, on the other hand, was 

faced with problems largely originating in its bloated banking sector; the type of financial crime 

it had to deal with was not so much related to the State budget,4 but rather to alleged money 

laundering activities associated with massive flows of funds from abroad;5 hence, Cyprus was 

2 Greece transposed Directive (EU) 2017/1371 of the European Parliament and of the Council of 5 July 2017 on the fight 
against fraud to the Union’s financial interests by means of criminal law [OJ L 198, 28.7.2017, 29–41] by virtue of articles 
21-28 of Statute No. 4689/2020 [“Transposition of Directives (EU) 2016/800, 2017/1371, 2017/541, 2016/1919, 

2014/57/ΕΕ, ratification of the Memorandum of Administrative Cooperation between the Ministry of Justice of the Hellenic 

Republic and the Ministry of Justice and Public Order of the Republic of Cyprus, amendments to Statute No. 3663/2008 
(A 99) implementing Regulation (EU) 2018/1727 and other provisions”, Official Gazette A 103/27.5.2020]. The Statute 

entered into force as of 28 May 2020, abolishing Statute No. 2803/2000. Cyprus, on its part, adopted a new Statute on 
financial offenses against the European Union in 2020 [Statute No. 69(Ι)/2020, “Statute of 2020 concerning the Fight, by 

means of Criminal Law, against Fraud to the European Union’s Financial Interests”, Official Gazette, Sec. Ι(Ι) / No. 4762, 

16.6.2020], incorporating the PIF Directive. The said Statute proscribes the bulk of offenses affecting the Union’s budget, 

and also regulates certain issues pertaining to the general part of criminal law, as well as to the interplay between criminal 
law and administrative law. The Statute entered into force on 16 June 2020, abolishing Statute No. 37(III) of 2003. 

3 For a comprehensive overview see M. Kaiafa-Gbandi et al., Financial Crime & Corruption in the Public Sector, vol. 1: 
Evaluation of the existing legal framework (P.N. Sakkoulas Pub. 2014) passim. 

4 Nor to the financial interests of the European Union. It is worth noting that, even after the onset of the activities of the 
European Public Prosecutor’s Office, Cyprus does not appear to pose major concerns, at least based on the number of 
active investigations and the amounts of money involved: see European Public Prosecutor’s Office, EPPO 2021 Annual 

Report, Luxembourg, 2022, esp. at 22 [according to the data included in the Annual Report, there were only three active 
investigations concerning Cyprus (data valid on 31 December 2021), adding up to estimated total damages of 1.5 million 
euros]. Contrast that to seventeen active investigations concerning Greece, adding up to estimated total damages of 43 
million euros. 

5 Criticism was waged especially in relation to the amount of capital drawn to the Cypriot banking system from Russia: 
see S Ledyaeva, P Karhunen and J Whalley, ‘Cyprus, corruption, money laundering and Russian round-trip investment’, 

VOX, available online at: https://voxeu.org/article/russian-cyprus-round-tripping-corruption-linked-money-laundering  
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able to address its problems more swiftly, even though it took a painful bail-out / bail-in 

program, tantamount to in effect ‘taxing’ deposits over a certain amount.6 

At the same time, there are crucial differences with respect to the legal system of each country. 

Greece subscribes to the continental legal system, following the ‘Germanic’ tradition with particular 

regard to criminal law.7 Cyprus, on the other hand, adopts a common law system dating back to its 

status as a British colony until the mid-20th century, with certain subsequent outside influences.8 There 

are, of course, differences which have unfolded irrespective of the legal system to which each country 

subscribes, and these may also relate to the presence (or absence) of ADR mechanisms in each system. 

The idiosyncrasies of the two systems, and the particular manner in which financial crime (especially 

against the interests of the European Union) is addressed in each one will be discussed below, 

following a juxtaposition of the aims of restorative justice to fundamental rule-of-law tenets. 

[last visited on 10 June 2022]; also see S Ledyaeva, P Karhunen and J Whalley, ‘Offshore jurisdictions (including Cyprus), 

corruption money laundering and Russian round-trip investment’ (2013) NBER Working Paper 19019. 

6 S Brown, D Demetriou and P Theodossiou, ‘Banking Crisis in Cyprus: Causes, Consequences and Recent Developments’, 

(2018) Multinational Finance Journal 63; also see ‘The Cyprus Eurocrisis: the beginning of the end of the Eurozone?’, 25 

March 2013, available online at: https://www.opendemocracy.net/en/cyprus-eurocrisis-beginning-of-end-of-eurozone/ 
[last visited on 10 June 2022], M Anastasiou, ‘The Financial Crisis of Cyprus’, available online at: 
https://www.anastasioulaw.com/the-financial-crisis-of-cyprus/ [last visited on 10 June 2022]. 

7 See generally K Kerameus and P Kozyris, Introduction to Greek Law (3rd ed. Kluwer Law International / Ant. N. 
Sakkoulas Publications 2008) passim. In terms of its criminal procedure, Greece subscribes to the Continental tradition, 
meaning that its system is essentially inquisitorial. However, the Greek Code of Criminal Procedure also embraces certain 
elements akin to the adversarial system, thereby embracing a ‘mixed’ system. That being noted, most adversarial features 

are essentially confined to the trial stage; at the pre-trial stage, on the other hand, where ADR processes are normally 
initiated, the system is typically continental in nature. As regards prosecutorial authorities in the Greek criminal justice 
system, the Office of the Prosecutor operates based on a ‘hierarchical’ system. However, this may not detract from the 

independence of the prosecutor, who is regarded as a member of the Judiciary under the Greek Constitution [equally vested, 
under article 88 of the Constitution, with the independence recognized to all members of the Judiciary], subject to the same 
privileges and obligations as Judges. In fact, the role of the prosecutor is quite significant in the field of ‘simplified’ 

processes, which function as an alternative to formal prosecution and are often associated with prosecutorial discretion. 

8 The British administration had admittedly established a very strict policy, significantly broadening the scope of proscribed 
criminal offenses, as well as harshening criminal sanctions compared to the preexisting regime [see generally A Kapardis, 
Society, Crime and Criminal Justice in Cyprus: 1878-1900 (Ant. N. Sakkoulas Pub. 2001) 47 et seq., E Vasilakakis and S 
Papasavvas, Elements of Cypriot Law (Sakkoulas Pub. 2002) 27 et seq.]. Such crime policy was enshrined in the 1929 
Criminal Code, which was arguably the toughest piece of legislation applied on the island. Subsequent riots against British 
rule led to the introduction of additional harsh provisions specifically designed to curb opposition to the colonial 
administration. At the same time, the British put in place a quire repressive police State; the police administration was 
modelled after the Royal Irish Constabulary, i.e. it was run by army officers, it was heavily armed, and it was generally 
organized based on military principles, maximizing the ability to exert social control, to suppress and prevent crime [C 
Papacharalambous, Cyprus Criminal Law: General Part (2nd ed. Nomiki Vivliothiki Pub. 2021) 54]. Modern (substantive) 
criminal law in Cyprus has, of course, progressed so as to embrace fundamental principles underlying liberal criminal 
justice systems, including the principle of legality, the principle of ne bis in idem, and the principle of proportionality [see 
Article 12(3) of the Constitution]. Alongside these principles, article 3 of the Criminal Code contains a ‘general 

interpretative clause’, according to which: “The present Code shall be interpreted in accordance with the principles of legal 
interpretation prevailing in England; at the same time, the terms employed in it shall be understood to denote the content 
as construed under English criminal law and shall be interpreted accordingly, inasmuch as such interpretation does not 
contravene the letter of the law and no provision exists to the contrary”. This clause is noteworthy, as it functions in such 
a manner as to admit rules and principles of English criminal law into Cypriot criminal law and practice. 
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2. ADR and the rule of law 

 

Restorative justice may be pursued in various ways, not all of which accord with the rule of law, 

at least in the traditional sense. ADR, in particular, from its very conception, has been regarded as 

being in tension with fundamental rule of law tenets.9 This tension may be more or less pronounced, 

depending on the perspective from which one approaches the matter.10 

Rule of law is normally associated with certain core attributes, relating to the degree to which legal 

rules are allowed to shape reality. These invariably include generality,11 equal application,12 and legal 

certainty;13 from these historically antecedent limitations to sovereign powers sprang certain 

immediate corollaries, most notably individual rights;14 at a subsequent stage, welfare rights came to 

be premised on the rule of law groundwork previously established.15 

These attributes are more so pronounced with particular regard to criminal law; in this field, 

fundamental rule-of-law tenets have crystallized into formal constraints (indeed of constitutional 

stature16) to the exercise of prescriptive and adjudicatory jurisdiction, ensuring that any conduct 

criminally proscribed be clearly delineated in general fashion, a priori, in the context of rules equally 

applicable to all. The application of these rules is effected by means of a truth-seeking process, 

unfolding in a series of strictly formulated steps, aimed at affirmatively ascertaining guilt, following 

9 See, indicatively, R Reuben, ‘ADR and the Rule of Law: Making the Connection’, (2010) Dispute Resolution Magazine 

4, J Sternlight, ‘Is Alternative Dispute Resolution Consistent with the Rule of Law?: Lessons from Abroad’, (2007) DePaul 

L. Rev. 569. 

10 Alternative dispute resolution, on the one hand, and the rule of law, on the other, have admittedly been discussed from 
various perspectives ever since Frank Sander’s speech inaugurating the modern era of ADR, ‘Varieties of Dispute 

Processing’, (1976) F.R.D. 79. The compatibility of ADR to traditional rule-of-law tenets partly depends on what qualifies 
as ADR in the first place. 

11 According to one view, generality is a definitional attribute of a rule: see F Schauer, ‘The Generality of Law’, (2004) W. 

Va. L. Rev. 217, esp. 227 et seq. 

12 In contrast to generality, the equal application of a rule is not a definitional attribute thereof, since one may easily 
conceive of a ‘rule’ not applied equally. See generally P Gowder, ‘The Rule of Law and Equality’, (2012) Law and 

Philosophy 565. 

13 That is not to say, of course, that legal certainty is a sufficient condition, nor that it might never be superseded by 
prevailing norms. See G Radbruch, ‘Statutory Lawlessness and Supra-Statutory Law’ [translated by Bonnie Litschewski 

Paulson and Stanley L. Paulson], (2006) Oxford Journal of Legal Studies 1. 

14 Whether related to human dignity or notions of liberty. See generally T R S Allan, Law, Liberty, and Justice: The Legal 
Foundations of British Constitutionalism (Oxford University Press 1993) 21 et seq. 

15 See, e.g., B Tamanaha, On the Rule of Law: History, Politics, Theory (Cambridge University Press 2004) 112 et seq. 

16 In the sense of either national Constitutions or even international treaties superseding ordinary legislation. 
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which punishment shall be imposed, presumably to serve the traditional end-purposes associated with 

a poena.17 Throughout this process, the suspect or defendant is bestowed with certain rights aimed at 

equalizing their status. The exercise of these rights, imperative as it may be from a rule-of-law 

standpoint, largely consists in ways to either deviate from the truth or, at any rate, delay its 

uncovering.18 To a lesser extent, certain rights are conferred to the victims, in an effort to ensure their 

participation in the proceedings.19 

Rule of law thus consists in a formalized set of rules, put to work by means of a streamlined process, 

ensuring, on the one hand, predictability, but also being susceptible to problems arising from the 

complexity inherent in the system, including – but not limited to – significant delays, often negating 

the very end-purpose of seeking out truth or diminishing the usefulness of the endeavor. 

Restorative justice, on the other hand, differs both in its aims and in its methods.20 It often begins 

with the assumption of responsibility, often coupled with an ‘explanation’ of sorts coming from the 

perpetrator; such encouragement of the perpetrator to talk is the converse of the famed ‘right to remain 

silent’ as recognized by all systems subscribing to the rule of law.21 This (hopefully) leads to 

conciliation, which entails forgiveness of the offender by the victim; this would not be possible in a 

strict rule-of-law setting, where the accused is opposed by the State as opposed to the victim. By 

definition, restorative justice aims at some form of restitution, which would be tantamount to 

‘restoration’ in the strict sense; this promotes the idea of ‘mending’ as opposed to punishing. Last but 

not least, restorative justice aspires to achieve rehabilitation of the offender (featuring some kind of 

‘trial’ period contingent on the perpetrator’s obligation to fulfill certain terms), ideally involving the 

community as a whole; this advances the offenders’ reintegration into society as opposed to their 

isolation, which is liable to cause more problems than those it purports to serve. 

17 Which particular school of thought one may subscribe to with respect to the purposes served by the imposition of a 
penalty is not crucial for the purposes of the present discussion. 

18 This is merely meant to state an observed reality and should by no means be regarded as a denial of the importance of 
due process rights. Ensuring these rights is indeed of paramount importance, even at the cost of ‘speediness’. This is 

precisely why any alternative form of dispute resolution should primarily ensure that the suspect or defendant not be unduly 
placed in a disadvantageous position. 

19 It is of note that, when it comes to procedural rights, the victim normally comes second, being awarded rights previously 
conferred to the defense, often aimed at ‘counterbalancing’ the latter. 

20 See J Braithwaite, ‘Principles of Restorative Justice’ in A von Hirsch, J Roberts and A Bottoms, Restorative Justice and 
Criminal Justice: Competing or Reconcilable Paradigms? (Hart Publishing 2003) 1. 

21 As emanating from the principle nemo tenetur se ipsum accusare, on which see indicatively D Ott, Der Grundsatz ‘nemo 

tenetur se ipsum accusare’ unter besonderer Berücksichtigung der strassenverkehrsrechtlichen Pflichten (Schulthess: 
Zürcher Studien zum Strafrecht, 2012) passim. 
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The above outline does not include oft-invoked goals such as expediting the administration of 

justice, decongesting the prison system, etc. It is, of course, true that the expansion of restorative justice 

mechanisms may oftentimes contribute to the decongestion of the criminal justice system (and the 

prison system in particular).22 Yet this is a ‘collateral effect’ of restorative justice, which falls short of 

constituting a core attribute thereof. In point of fact, it is sometimes conceivable that restorative justice 

(and, more generally, ADR) require additional time (and effort) to properly administer, which leads to 

delays.23 Therefore, if expediency is the aim, ADR is not always the answer. But if a broader notion 

of ‘justice’ is embraced, then one might consider ADR in its own right (or as instrumental for other 

purposes). 

Yet ADR has been gaining traction globally, which is indicative not only of its own strengths but 

also of an attack against the rule of law. Truth-seeking no longer appears to be the crown jewel of 

science; especially in the social sciences realm, it appears to have been replaced by the attainment of 

other goals, such as social justice. The very notion of ‘truth’ has been relativized, and the importance 

of maintaining a formal, truth-seeking process has likewise been diminished (also considering its time-

consuming nature, but not just on account thereof). Ironically, decoupling the criminal process from 

its traditional, truth-seeking objective does not appear to lead away from procedural approaches to the 

law but rather seems to substitute process for substance.24 

Thus, the articulation of public values through adjudication is giving way to private ordering 

through mediation and other similar arrangements.25 It remains unsettled whether such a post-

22 Especially in the Greek legal order, the speeding up of the criminal process has led to the adoption of several mechanisms 
aimed at decongesting the docket, not necessarily related to restorative justice. These include the so-called ‘penal order’ 

[inspired by the ‘Strafbefehl’ as applied in Switzerland and Germany over the course of the last few decades], the process 

for the issuance of which is delineated in articles 409-416 of the new Code of Criminal Procedure (as of 2019). This 
process, which is available for light misdemeanors, has scantily been put to use, and its efficiency in achieving the purposes 
it is purported to serve thus remains to be assessed in the future. 

23 With a view to the array of mechanisms which will be discussed infra [under 3], one would argue that article 302 of the 
Greek Code of Criminal Procedure, albeit serving the aims of restorative justice, does not promote expediency; article 44 
of the Greek Code of Criminal Procedure, on the other hand, serves expediency by reducing the case load; while article 
301 of the Code of Criminal Procedure arguably serves both the goals of restorative justice and expediency. 

24 That private ordering is prone to a more ‘procedural’ approach to the law is not only due to its relationship with theories 

of bargaining [see, e.g., D Luban, ‘Bargaining and Compromise: Recent Work on Negotiation and Informal Justice’, (1985) 

Phil. & Pub. Aff. 397], but also derives from the (mostly) positive attitude it has received by advocates of the Legal Process 
school of thought: see, pertinently, M Alberstein, Pragmatism and Law: From Philosophy to Dispute Resolution 
(Routledge, 2016) passim, C Menkel-Meadow, ‘Mothers and Fathers of Invention: The Intellectual Founders of ADR’, 

(2000) Ohio St. J. on Disp. Resol. 1, esp. at 25 et seq. Also interesting (though tangential to the present discussion) is the 
discussion concerning ADR and the ‘transitional justice’ movement: see M Alberstein, ‘ADR and Transitional Justice as 

Reconstructing the Rule of Law’, (2011) J. Disp. Resol. 1. 

25 The ‘public aspect’ of ADR, though usually overlooked, has been addressed in scholarly debate: see, e.g., M Alberstein, 

Pragmatism and Law: From Philosophy to Dispute Resolution cit. 127-128; L Susskind, ‘Consensus Building, Public 

Dispute Resolution, and Social Justice’, (2008) Fordham Urban Law Journal 185, esp. at 190 et seq. Yet it cannot be denied 
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institutionalized environment will seriously undermine due process (as many fear),26 or promote 

liberalism and moral values (as others insist).27 Various legal orders have attempted to properly 

calibrate their systems by balancing those hopes and fears.28 The respective configurations range from 

virtually no ADR mechanisms to a full-blown array thereof. Comparing the position of Greece and 

Cyprus, respectively, might be instructive in this regard. 

 

3. ADR in the Greek and Cypriot legal systems 

 

Several jurisdictions have embraced ADR as an alternative to the formal criminal process, pursuing 

aims such as restitution, conciliation, and rehabilitation of the offender, and avoiding the pitfalls 

associated with the imposition/execution of criminal penalties. Other jurisdictions have proved reticent 

to adopt similar mechanisms, placing more trust to their traditional criminal justice system. This 

section will provide an overview of ADR mechanisms as introduced in the Greek criminal justice 

system, as well as discuss its absence from the Cypriot legal order. 

 

3.1. ADR in Greece 

Classification criteria 

Both the new Criminal Code (CC) and the new Code of Criminal Procedure (CCP), enacted in 

2019, contain numerous provisions concerning ADR. These provisions mostly reflect the aims of 

restorative justice and are applicable to various forms of financial crime. Thus, Greek law, as it 

currently stands, provides for a number of alternative routes to punishment, trial, referral of the case 

to court or even prosecution, which also apply (for the most part) to offenses affecting the financial 

interests of the Greek State29 as well as the European Union. These alternatives are prescribed under 

that, for better or worse, the articulation of public values has traditionally been carried out more ‘authentically’ via 

adjudication (thereby imposing the will of the ‘Sovereign’). 

26 See, inter alia, H Edwards, ‘Commentary, Alternative Dispute Resolution: Panacea or Anathema?’, (1986) Harvard Law 
Rev. 668. 

27 See, inter alia, R Baruch Bush and J Folger, The Promise of Mediation: Responding to Conflict Through Empowerment 
and Recognition (Jossey-Bass, 1994) passim. 

28 For a comprehensive overview of several European systems with particular regard to the area of financial crime see 
https://www.dramp.eu/ [last visited on 10 June 2022]. 

29 For a period of time, restoration of damage to State property was regulated under Statute No. 4312/2014, “Regulation of 

frozen or seized monetary assets and other provisions” [Official Gazette A 260/12.12.2014], which applied alongside the 
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both substantive and procedural criminal law provisions, concern felonies and misdemeanors alike, 

span almost the entire criminal process (up until the court of appeals), require either full or partial 

restitution (offering exemption from punishment or mitigation of the penalty, respectively), while 

some (though not all) of them entail some form of mediation/agreement with the victim. 

ADR mechanisms may be classified based on various criteria, which would include, inter alia: 

- Whether they subscribe to substantive or procedural criminal law. The distinction goes 

beyond mere formalism, being indicative of the very nature of each mechanism. Accordingly, 

a given institution forming part of substantive criminal law may preclude punishment not on 

account of a procedural bar to prosecution but on grounds taking into account the very purposes 

of punishment. Reversing the damage caused,30 for instance, may be evaluated as divesting the 

imposition of a penalty of any actual purpose or meaning,31 which is different compared to 

terminating a prosecution on procedural grounds. In point of fact, even within the confines of 

substantive law, one might proceed to further distinctions based on the particular doctrinal 

nature of each institution: for instance, there is a difference between mandatory absolution from 

punishment,32 on the one hand, and discretionary absolution from punishment,33 on the other. 

Again, the distinction goes beyond a mere formality, the most obvious ramification relating to 

whether the judge enjoys discretion in granting absolution or is confined to ascertaining a set 

of factual prerequisites leading to absolution perforce.34 

- Another possible criterion would be the legal effect brought about by virtue of each 

mechanism. Accordingly, one discerns between provisions ensuring reduction of the 

sentence,35 as well as provisions leading to the imposition of no penalty whatsoever.36 The said 

distinction crosses the boundaries separating substantive and procedural law, as both categories 

are represented in either field. To be more exact, there are four legal effects potentially brought 

former Criminal Code’s provisions. The said Statute was abolished by virtue of art. 586(g) of the new Code of Criminal 

Procedure. 

30 In the context, e.g., art. 381(2) Criminal Code (CC). 

31 National criminal law systems somewhat diverge in their classification of certain circumstances as essentially substantive 
or procedural in nature. A case in point is statutory limitations, which is classified as of (primarily) substantive nature under 
Greek law, having practical effects in various fields, such as intertemporal criminal law. 

32 As expressed, e.g., in article. 381(3) CC. 

33 As expressed, e.g., in article  104-ter(1) CC. 

34 In the case of mandatory absolution from punishment, the role of the judge is confined to ascertaining the presence of 
conditions, given which an acquittal is preordained by the legislator. 

35 E.g. in the context of articles 301 and 302, Criminal Procedural Code. 

36 E.g. under article 381(3) CC. 
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about, namely: abstention from prosecution; termination of prosecution; acquittal; conviction 

followed by imposition of a mitigated (and usually suspended) sentence. 

- One might of course classify various mechanisms based on the organ which is entrusted 

with the competence to ascertain the fulfillment of the conditions applicable. Although 

typically ADR would have to be concluded before a judge (either a court of law or a trial 

chamber),37 mechanisms preceding the formal initiation of a prosecution will primarily activate 

the competence of a prosecutor.38 Even in those cases, there has to be assent either by a superior 

prosecutor or by a standing judge, leading to finer distinctions. 

- From a different angle, it would be instructive to arrange the provisions incorporating 

ADR mechanisms based on the conditions required.39 Such arrangement would, regrettably, 

reveal certain inconsistencies currently inherent in the system.40 

- Last but not least (and not unrelated from the previous criterion), it would be possible 

to outline ADR mechanisms based on the procedural stage at which they unfold. The following 

overview is based on this kind of sorting. While one would expect that more conditions would 

be required as the process progresses, so as to incentivize the parties involved (and especially 

the suspect / defendant41) to comply at an earlier stage, it will become apparent that this is not 

necessarily the case in a uniform manner. 

 

 

 

Prior to the formal initiation of prosecution 

At a preliminary stage of (criminal) proceedings, both the Criminal Code and the Code of Criminal 

Procedure afford the perpetrator the opportunity to avoid prosecution, provided certain conditions are 

37 See, for instance,   articles  301 and 302 CCP. 

38 E.g. under article 50 CCP. 

39 See infra. 

40 On which see Y Naziris, ‘National Report on Greece’, DRAMP: Diversion, Restorative Justice and Mediation in PIF 

Crimes, available online at https://www.dramp.eu/wp-content/uploads/2022/07/Greece-National-Report.pdf ,esp. section 
5.2. 

41 The terminology employed traces the dichotomy between suspect / defendant under the Greek Code of Criminal 
Procedure. 
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met. To be more exact, there are a number of opportunities, available either prior to the testimony of 

the suspect/defendant and subsequent thereto: 

- Article 381(2) of the CC42 and article 405(2) CC43 provide for active repentance44 in 

the strict sense. Under Greek criminal law, active repentance is classified among the grounds 

expunging (ex post) criminal liability for a given act.45 In the presence of the circumstances of 

these provisions, there is no conviction. The prerequisites are: i. Restitution of the damage in 

toto46 (in the event of a tangible object, this may consist in return thereof, otherwise the only 

option would be for the perpetrator47 to offer full compensation).48 The victim’s consent is not 

required under the provisions in question. Accordingly, it is conceivable that restitution be 

carried out unilaterally, e.g. by means of a public deposit,49 even in the face of the victim’s 

disagreement. ii. Restitution has to take place prior to the perpetrator’s first testimony50 either 

as a suspect or as a defendant.51 iii. Restitution must arise out of the perpetrator’s own free will, 

as opposed to external pressure. On certain occasions, Greek case-law has required some sort 

of ‘genuine remorse’ on the offender’s part, which does not appear as an explicit prerequisite 

under the provisions in question. iv. Restitution ought not have damaged a third party.52 

Although the fulfillment of these conditions need take place prior to the perpetrator’s first 

testimony, the ascertainment thereof may occur at a later stage, modifying the legal effect. 

Specifically: a. if the fulfillment of these conditions is ascertained prior to formal prosecution, 

the prosecutor files the case; b. if the fulfillment of these conditions is ascertained after a formal 

42 The scope of article 381(2) CC includes, inter alia, embezzlement (article 375 CC). 

43 The scope of article 405(2) CC includes, inter alia, fraud in its various forms (articles 386, 386bis, 386ter) and breach 
of trust (article 390 CC). 

44 Corresponding to ‘tätige Reue’ under German criminal law. 

45 In the vein of, inter alia, statutory limitations. 

46 It should be noted, however, that restitution does not include any additional (financial) benefits derived from the object 
of the offense. The legal status of these benefits may become the object of parallel civil proceedings [see C 
Mylonopoulos, Criminal Law: Special Part (4th ed. Nomiki Vivliothiki Pub. 2021) 237]. 

47 In the event of participation, active repentance only benefits the offender(s) having restored the damage. 

48 In the event of partial restitution of the damage, there is no acquittal, but merely mitigation of the penalty, see article 
381(2)(b), article 405(2)(b), possibly modifying the legal character of the offense from a felony to a misdemeanor] [cf. 
article 84(2)(d) CC]. However, there is a possibility for the court to apply article 104ter(1)(b), waiving the penalty at its 
discretion. 

49 E.g. at the Deposit and Loan Fund. 

50 Subsequent to this point, other options may be applicable, but not the one discussed here. 

51 Under the previous regime, testimony of the perpetrator under any capacity (including as a witness) precluded the 
application of this provision. 

52 For instance, the offender may not compensate the victim by means of proceeds derived from another crime. 
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prosecution has been initiated, but prior to the referral of the case to court, the defendant is 

relieved of the charges by virtue of a decision by a pre-trial chamber; c. if the fulfillment of 

these conditions is ascertained after the referral of the case to court, the defendant is acquitted 

by virtue of a court decision.53 Active repentance produces the aforementioned legal effect 

regardless of whether the victim provides consent. 

- Procedural law – especially after the enactment of the new Code of Criminal Procedure 

– also provides for a number of deviations from the ordinary criminal process at an early stage, 

also covering financial offenses which affect the financial interests of the Greek State and the 

EU.54 To begin with, the Code of Criminal Procedure provides for the possibility of abstention 

from prosecution pending restitution. This is part of a set of provisions ensuring prosecutorial 

discretion (as an exception to the rule of mandatory prosecution, established under article 37 

CCP), while its ambit extends to both misdemeanors55 and felonies.56 Specifically, article 48(2) 

CCP provides that, in the event of a misdemeanor affecting the financial interests of the EU,57 

the Prosecutor (who would normally be competent to initiate the prosecution), following a 

concurring opinion by a specially appointed first instance judge,58 may temporarily abstain 

from prosecution, on the condition that the suspect provide full restitution, including payment 

of interest. Such restitution shall either be proved by means of standard evidence or be 

confirmed via a statement of the victim.59 For this purpose, the prosecutor summons the 

suspect, who may appear with an attorney of his/her own choosing, as well as the victim, if 

deemed necessary (especially with a view to rendering proof of restitution redundant by 

confirming that the payment has indeed taken place). At all events (i.e. regardless of the manner 

53 See art. 368(b) CCP, according to which this judgment is legally tantamount to an acquittal based on lack of evidence. 

54 There exist other provisions including financial offenses [e.g. article 45(2) CCP], but they stop short of covering offenses 
affecting the financial interests of the European Union. 

55 Art. 48 CCP. 

56 Art. 49 CCP. 

57 Upon the enactment of the new Code of Criminal Procedure, the provision alluded to misdemeanors proscribed in Statute 
No. 2803/2000 (i.e. the Statute then in force concerning the Union’s financial interests). As previously mentioned, this 
Statute was abolished in 2020, and was replaced by Statute No. 4689/2020, which currently proscribes offenses affecting 
the financial interests of the EU. According to article 28 of Statute No. 46789/2020, any provision referring to Statute No. 
2803/2000 [including – but not limited to – article 48(2) CCP] should be read as referring to Statute No. 4689/2020. 

58 The process is initiated provided there are sufficient grounds which would normally sustain a formal prosecution; 
otherwise, the case is filed due to lack of evidence. 

59 Based on article 304 CCP, restitution may take the form of ceding property rights over assets (including mobile or 
immobile assets, as well as the content of bank accounts) seized or frozen during criminal proceedings. This form of 
restitution presupposes a written statement by the defendant, addressed to the prosecutor, the investigating judge, the pre-
trial chamber, or the first instance court, depending on the stage of the proceedings, while the assets should be free of 
burdens. 
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of proof), the victim is to be notified prior to the abstention decision.60 The prosecutor sets a 

time frame (not exceeding six months, with the possibility of a three-month extension) 61 within 

which the suspect ought to fulfill the terms imposed.62 Should the suspect promptly fulfill the 

terms, the prosecutor issues a ‘decree’ of final abstention, notifying the first instance judge 

accordingly.63 On the other hand, if the suspect fails to meet the deadline, the way is opened 

for a formal prosecution. However, it is provided that, any statement on the suspect’s part, 

indicating admission of guilt, willingness to restore the damage, etc., may not be used in the 

subsequent proceedings.64 Besides, making use of such abstention twice is expressly precluded 

for the same offender,65 should he/she be accused of an offense of the same category in the 

future.66 

The same ‘abstention’ process is provided for felonies under article 49 CCP.67 This 

provision is somewhat more comprehensive than the previous one, including the following (in 

addition to article 48 CCP): summoning the victim (who may appear with counsel of his/her 

own choosing), along with the suspect, is mandated from the beginning; it is expressly provided 

that, in the event of an attempt, restitution shall consist in recovery of the victim’s moral 

damage, up to a maximum of 30,000 € (any amount exceeding that upper limit may be sought 

before civil courts);68 it is also provided that, in the event of multiple participants to the offense, 

restitution carried out by one of them benefits all, unless one or more participants waive such 

privilege, in which case they may be prosecuted separately; the provision expressly precludes 

the possibility of an abstention for concurring offenses not covered by the provision as such. 

The deadline set in the case of a felony is eight months (with the possibility of a four-month 

extension).69 If the suspect meets this deadline, the prosecutor issues a ‘decree’ of abstention; 

60 Article 48(3) CCP. 

61 Article 48(4) CCP. 

62 Essentially to provide restitution (although other terms may apply at the prosecutor’s discretion). 

63 Article 48(5) CCP. 

64 Article 48(6) CCP. 

65 It is hardly conceivable how this can be applied in practice, given that abstention from prosecution is not registered in 
the offender’s criminal record (article 569 CCP). 

66 Article 48(8) CCP. 

67 Again, this provision is applicable to offenses affecting the financial interests of the European Union as per article 28 of 
Statute No. 4689/2020, even though the CCP refers to the (now-abolished) Statute No. 2803/2000. 

68 This is somewhat puzzling, given that, in the event of a completed offense, full restitution does not include reparation of 
moral damage. 

69 Article 49(2) CCP. 
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however, such abstention is not ‘final’, but is granted on condition that the suspect will not 

commit an offense of the same kind within three years from the date of the decree.70 Should 

this condition be violated, the case will be reopened.71 

- Moreover, article 50 of the Code of Criminal Procedure provides for abstention from 

prosecution following restitution. This provision, which also applies to offenses affecting the 

financial interests of the EU,72 supposedly mirrors the provisions of the Criminal Code 

concerning active repentance and restitution, namely articles 381 and 405 CC, respectively. 

Presumably, article 50 CCP would provide the procedural vehicle for the application of active 

repentance, should the prosecutor ascertain its requirements prior to the initiation of a formal 

prosecution. Yet the said provision does not conform to the requirements set by the Criminal 

Code: specifically, it applies if the suspect, following testimony but preceding prosecution, 

restores the damage in full (plus interest) or  comes to an agreement with the victim, in which 

the latter declares the absence of any further claim on their part. In that case, the prosecutor 

abstains from prosecution, submitting such decision to his/her superior (i.e. the prosecutor for 

the court of appeal) for approval.73 Article 50(2) CCP provides that, in the event of an attempt, 

the victim’s (or his/her heirs’, if deceased) statement that ‘full’ restitution (whatever this may 

connote) has taken place suffices in lieu of proof. The prosecutorial decision to abstain from 

prosecution under article 50 CCP is legally tantamount to filing a case without formal 

prosecution. As such, it does not produce res judicata in the vein of court judgments or trial 

chamber rulings but only engenders what is termed as ‘quasi’- (or ‘temporary’ / ‘prosecutorial’) 

res judicata,74 meaning that the case may be reopened, should new evidence arise.75 In this 

case, of course, such ‘new’ evidence would not relate to whether the offense has taken place, 

70 Interestingly enough, both article 48 CCP (concerning misdemeanors) and article 49 CCP (concerning felonies) provide 
that their normative content may also extend after prosecution has been initiated. The problems created because of this are 
discussed infra. See article 48(7) CCP, also applicable to felonies as per article 49(4) CCP. 

71 Indeed without any statutory limitation for the intervening period. 

72 Based on article 28 of Statute No. 4689/2020. 

73 Article 50(1) in fine CCP. 

74 Contrast that to the particular case of ‘abstention’ under articles 48(5) and 49(3) CCP, where it has been argued that full-
fledged res judicata is produced, owing to the final disposition of the case thus achieved. See G Bourmas, ‘Property offenses 

– Article 381’ in A Charalambakis, The New Criminal Code: Article-by-article interpretation of Statute No. 4619/2019, 
vol. II (Articles 235-469) (Nomiki Vivliothiki Pub. 2021) 3000-3001. This would also be true of article 48(7) CCP, 
especially given that termination of the prosecution is explicitly among the types of decisions producing res judicata under 
Greek law (see article 57(1) CCP). 

75 See article 43(6) CCP, according to which the production of new (i.e. previously not available) evidence would lead to 
the reopening of the case, following which a preliminary examination is conducted afresh, during which the suspect is 
summoned to provide testimony. 
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but would rather place in doubt the assessment of the damage previously made or whether 

payment had actually taken place (or the extent of such payment). 

 

Following the formal initiation of a prosecution 

Even after a formal prosecution has been initiated, the defendant may avail himself/herself of 

certain options to mitigate the penalty or even avoid punishment altogether. Specifically: 

- Calls for some sort of mediation between the offender and the victim had emerged 

under the previous Code of Criminal Procedure. Such a form of mediation was finally 

introduced in the form of the so-called ‘penal conciliation’.76 Truth be told, this form of 

mediation was not applied very often in actual practice; yet it was incorporated (with certain 

modifications) into the new Code of Criminal Procedure,77 under articles 301 and 302. The 

former applies until the end of the investigation stage, while the latter applies subsequent 

thereto. 

Penal conciliation is available,78 inter alia, for offenses against property proscribed in the 

Criminal Code (committed without the use or threat of violence), tax evasion,79 smuggling,80 

money laundering,81 and offenses affecting the financial interests of the European Union.82 In 

contrast to the former Code of Criminal Procedure, the new provisions also apply to offenses 

against the property of the Greek State. The process is initiated through an application filed by 

the defendant,83 following which the prosecutor summons both the defendant and the victim,84 

who may appear with counsel of their own choosing. Crucially, it is provided that the 

76 Article 308ter of the former CCP. 

77 According to the Explanatory Report to the Code of Criminal Procedure: “The preservation and reinforcement of the 

institution of penal conciliation was deemed imperative: first, because it forms part of a system of restorative justice, which 
ought to be fostered; second, because a spirit of mediation and conciliation should prevail – alongside the decongestion of 
the criminal justice system – as a means to achieve peace via reparation of the legal interest harmed, even following formal 
prosecution”. 

78 See article 301(1) CCP. 

79 Statute No. 4174/2013. 

80 Statute No. 2960/2001. 

81 Statute No. 4557/2018. 

82 As in the case of other provisions, reference is made to Statute No. 2803/2000, but the provision should be read as 
currently referring to Statute No. 4689/2020. 

83 Article 301(2) CCP. 

84 If the injured party is the Greek State, its legal representative is summoned. 
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prosecutor ought to appoint counsel to the party85 that does not have one. The prosecutor sets 

a time frame for submission of the conciliation agreement (up to fifteen days, with the 

possibility of an extension for an additional fifteen days). The agreement should contain the 

defendant’s confession, along with confirmation of recovery of the damage incurred by the 

victim.86 If the parties fail to reach an agreement, any documents related to conciliation are 

destroyed, so that any bias vis-à-vis the defendant is precluded. If, on the other hand, the parties 

reach an agreement, the investigation is effectively brought to an end.87 At this point, any 

measures against the defendant’s liberty (including provisional detention and other restraining 

measures) are mandatorily revoked.88 Within five days, the prosecutor submits the case 

record89 (including the conciliation agreement) to his/her superior, namely the prosecutor for 

the court of appeals, who summons the defendant (and the victim) to a single-judge panel90 of 

the court of appeal.91 The court convicts the defendant,92 and imposes a sentence93 not 

exceeding imprisonment of one year, or, in the presence of aggravating circumstances, two 

years. Such sentence may be suspended, based on the applicable provisions of the Criminal 

Code.94 However, the classification of the pertinent acts remains unchanged (i.e., they still 

‘count’ as felonies). 

- In 2019, Greece introduced ‘plea bargaining’ for the first time in its history. Under the 

pertinent provisions, the defendant enters a guilty plea following ‘negotiation’ with the 

85 The term employed in this section is ‘party’, which would include (at the very least) the defendant. The victim may or 

may not participate in the proceedings as a party (an alternative is to testify as a witness). However, the said provision 
should be interpreted broadly, so as to denote that the victim is entitled to counsel regardless of the form of participation 
in the proceedings. In effect, of course, the victim will obtain the status of a ‘party’ to the proceedings inasmuch as the 

route of ‘penal conciliation’ is pursued. 

86 Article 301(3) CCP. 

87 Absent a need for summoning the defendant to offer a formal testimony on the merits of the case, since a confession will 
effectively be part of the case record. 

88 Article 301(4) CCP. 

89 It is expressly provided that, in the event of an attempt, restitution shall consist in recovery of the victim’s moral damage, 

up to a maximum of 30,000 € (any amount exceeding that upper limit may be sought before civil courts). It is also provided 

that, in the event of multiple participants to the offense, restitution carried out by one of them benefits all, unless one or 
more participants waive such privilege, in which case they may be prosecuted separately; the provision expressly precludes 
the possibility of an abstention for concurring offenses not covered by the provision as such. 

90 Regardless of the court which would ordinarily be competent to try the particular offense. 

91 Article 301(7) CCP. 

92 An acquittal is theoretically possible, e.g. in the presence of grounds expunging criminal liability [see article 301(8)(c) 
CCP], but is not expected to occur in actual practice. It is also conceivable that the court modify the legal characterization 
of the act to the defendant’s benefit. 

93 The defendant incurs no judicial expenses arising from this process. 

94 Articles 99 and 100 CC. 

232



prosecutor, in exchange for a reduced sentence. The introduction of this process in Greek 

criminal procedure has become the target of criticism, raising concerns even concerning the 

constitutionality of the pertinent provisions.95 Although plea bargaining is only tangentially 

related to restorative justice, it is included in this enumeration, since it offers an alternative to 

the ordinary criminal process. According to article 303 CCP, the possibility of a plea bargain 

is available for offenses prosecutable proprio motu, excluding any offense punishable with life 

imprisonment,96 as well as felonies under article 187bis CC97 or under chapter 19 of the 

Criminal Code.98 The defendant is entitled to submit a request to enter a plea prior99 to the 

conclusion of the investigation stage,100 while it is explicitly ruled that the ensuing ‘bargain’ 

shall be confined to the sentence to be imposed.101 Following the submission of the request, 

the case record is conveyed to the district prosecutor (if a misdemeanor) or the prosecutor for 

the court of appeal (if a felony), who shall assess whether the case is suitable for a plea bargain. 

To facilitate such assessment, the prosecutor may summon the defendant (who may appear 

with counsel of his/her own choosing) and, if deemed necessary, the victim (who may also 

appear with counsel of his/her own choosing). If the defendant does not have an attorney, the 

prosecutor appoints one for him/her.102 In the event of an offense enumerated in article 301(1) 

CCP,103 the prosecutor may (at his/her discretion) require the defendant to restore the damage 

prior to entering a plea.104 If an agreement is ultimately not reached between the prosecutor 

and the defense, any documents produced up to that point are destroyed and may not be used 

95 Criticism was waged particularly on account of the constitutional requirement of sentencing by a court (as opposed to a 
prosecutor). These concerns are mitigated, considering that the sentence – albeit agreed with the prosecutor – will ultimately 
be imposed by a judge, who is not bound to convict the defendant and may impose a lower sentence. 

96 None of the financial offenses discussed in this Report are threatened with life imprisonment. 

97 The said provision proscribes terrorist offenses. 

98 The said chapter proscribes sexual offenses. 

99 Whether the possibility of a plea bargain is available prior to formal prosecution (i.e. during the preliminary examination 
stage) has recently been debated. Most commentators decline this possibility, since the suspect has not formally been 
charged, but a pre-trial chamber found that entering into a plea is a right of the suspect which must be observed [Pre-Trial 
Chamber of Thessaloniki 914/2021, (2021) Poinike Dikaiosyne 908]. 

100 There is a possibility of submitting a request before the court competent to hear the case, leading to a ‘bargain’ with the 

said court’s prosecutor [see art. 303(7) CCP]. 

101 Article 303(1) in fine CCP. 

102 Unlike the process leading to penal conciliation [under articles 301 and 302 CCP], the prosecutor does not appoint 
counsel to the victim. 

103 In other words, an offense available for penal conciliation. 

104 Article 303(2)(d) CCP. 
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in subsequent proceedings.105 If, on the other hand, an agreement is reached, the pertinent 

document (signed by the prosecutor, the defendant and his/her attorney) contains the 

defendant’s guilty plea, the agreed sentence, as well as the manner of execution of the sentence. 

The sentence is determined taking into account, inter alia, the gravity of the offense, the 

defendant’s personality and financial situation, and ranges between two to seven years for 

felonies, and ten days to two years for misdemeanors.106 Any measures restraining the 

defendant’s liberty preceding the agreement may be revoked.107 Within five days from the 

conclusion of the agreement, the case record is submitted to a single-judge panel of the court 

of appeal (for felonies) or the district court (for misdemeanors), which hears the case108 and, 

upon the defendant’s conviction, imposes a sentence not exceeding the one agreed with the 

prosecutor.109 

It becomes clear that both penal conciliation [under articles 301-302 CCP] and plea 

bargaining [under article 303 CCP] lead to the rendering of court judgments (consisting in a 

conviction followed by a sentence imposed by the competent court). These judgments may 

only be appealed before the Supreme Court for legal (not factual) errors. When such judgments 

become final, they produce res judicata just like any other conviction under Greek criminal 

procedure, while the sentence is registered in the convicted individual’s criminal record.110 

 

Subsequent to the closure of the investigation 

- Article 381(3) CC111 and article 405(3)(a) CC112 provide for the possibility of a suspect 

or defendant (as the case may be) to restore damage even after they have testified in the 

proceedings. Active repentance in the strict sense is no longer available in these cases, given 

105 Article 303(3) CCP. 

106 Article 303(4)(c) CCP. The sentence may be suspended, depending on whether the conditions set under pertinent 
provisions of the Criminal Code are met. 

107 Unlike penal conciliation, this is not mandated [see art. 303(5)(b) CCP]. 

108 The defendant is either present or is represented by the attorney who was appointed during the conclusion of the 
agreement. 

109 An acquittal is theoretically possible, while modification of the legal characterization of the act may only take place in 
bonam partem. 

110 See criticism in G Bourmas, ‘Property offenses – Article 381’ cit. 2999-3000, arguing against equating such res judicata 
to that produced by court judgments following a full-fledged process [because, according to this view, these ‘simplified’ 

processes do not aim at truth but rather at the disposal of the case as a matter of ‘convenience’]. 

111 The scope of article 381(3) CC includes, inter alia, embezzlement (article 375 CC). 

112 The scope of article 405(3)(a) CC includes, inter alia, fraud in its various forms (articles 386, 386bis, 386ter) and breach 
of trust (article 390 CC). 
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that not only the act but also the offender has been exposed. Nonetheless, the law offers the 

possibility of restitution, leading to (mandatory)113 absolution from punishment. From a 

doctrinal perspective, such ‘absolution’ refers to the penalty as such, and is therefore placed at 

a subsequent level compared to active repentance in the above sense.114 Even so, the 

suspect/defendant is afforded an incentive to restore the damage caused and thereby escape 

punishment, regardless of whether the offense is classed as a felony or as a misdemeanor. The 

prerequisites are: i.i. Restitution of the damage in toto: just like active repentance, in the event 

of a tangible object, this may consist in return thereof, otherwise the only option would be for 

the perpetrator115 to offer full compensation.116 i.ii. Unlike active repentance, the 

suspect/defendant also has to pay interest (in addition to providing full restitution). This is due 

to the fact that restitution takes place at a later stage. However, the victim’s consent is not 

required under the provisions in question either. Accordingly, it is conceivable (also in this 

field) that restitution be carried out unilaterally, e.g. by means of a public deposit, even in the 

face of the victim’s disagreement. ii. Restitution has to take place until a final decision has been 

made to refer the case117 to court.118 iii. Restitution must arise out of the perpetrator’s own free 

will, as opposed to external pressure. Signs of ‘genuine remorse’ on the offender’s part are not 

required under the provisions in question. iv. As in the case of active repentance, restitution 

must be carried out absent injury of a third party. 

- Article 302 CCP covers penal conciliation taking place subsequent to the closure of the 

investigation. If the defendant submits the application prior to the final decision for referral of 

the case to court (albeit subsequent to the end of the investigation stage), the investigation is 

‘reopened’, and the ensuing process follows the dictates of article 301 CCP, as delineated 

above.119 

113 Under Greek criminal law, absolution from punishment may be mandatory (as in the case discussed here) or 
discretionary (in the latter case, the discretion belongs to the judge). 

114 Both form part of substantive criminal law. In fact, certain scholars refer to ‘extended’ active repentance [see N 
Bitzilekis, Crimes against Property under the new Criminal Code (Sakkoulas Pub. 2020) 304 et seq.]. 

115 In the event of participation, active repentance only benefits the offender(s) having restored the damage. 

116 In the event of partial restitution of the damage, there is no acquittal, but merely mitigation of the penalty [article 
381(2)(b) CC, article 405(2)(b) CC, possibly modifying the legal character of the offense from a felony to a misdemeanor] 
[cf. article 84(2)(d) CC]. However, there is a possibility for the court to apply article 104ter(1)(b) CC, waiving the penalty 
at its discretion [on which see infra]. 

117 Whether by a pre-trial chamber or via the process outlined under article 309 CCP. 

118 Subsequent to this point, other options may be applicable, but not the one discussed here. 

119 Article 302(1) CCP. 
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Subsequent to the referral of the case to court 

- Article 381(4) CC120 and article 405(3) section b CC121 provide for the possibility of a 

defendant to restore damage even after the referral of the case to court. As far as substantive 

criminal law is concerned, this marks an ultimate (or almost ultimate) opportunity for the 

defendant to escape punishment by restoring the financial damage caused. The prerequisites 

are identical to restitution subsequent to the testimony of the suspect/defendant, the only 

difference being that the extra opportunity described here is only available in the event of a 

misdemeanor, not a felony; hence, this option is not available for any offense with actual (or 

intended) damage exceeding 120,000 €. That being noted, in the event of a misdemeanor, the 

defendant may restore the damage caused (plus interest, as immediately above) up until the 

closure of the evidence stage122 before the criminal court.123 

As previously mentioned, all the above options do not require any kind of 

mediation/negotiation with the victim, while they also apply when the injured party is the Greek 

State or the European Union. Thus, the offender does not have to come into any kind of an 

agreement with the organs representing these institutions, and the latter do not retain the right 

to object to restitution on the offender’s part. That being noted, the options afforded by the 

Criminal Code appear to at least retain some internal cohesion. Such cohesion is disturbed 

when one takes into account the procedural mechanisms of restorative justice introduced under 

procedural law. 

- Penal conciliation/mediation is also available at this stage, under article 302(2) and (3) 

CCP. If the application is submitted after the final decision for referral has been made, the 

prosecutor conveys the application to the court ordinarily competent to try the offense.124 The 

said court sets a fifteen-day deadline in which the two sides are called to conclude a conciliation 

agreement.125 If such agreement is not reached, any pertinent documents are destroyed and may 

120 The scope of article 381(4) CC extends, inter alia, to embezzlement [as proscribed in article 375 of the Criminal Code]. 

121 The scope of article 405(3)(b) CC extends, inter alia, to fraud in its various forms [as proscribed in articles 386, 386bis, 
386ter of the Criminal Code] and breach of trust [as proscribed in article 390 of the Criminal Code]. 

122 This allows the defendant to calibrate his/her strategy based on the evidence presented (or not presented) at trial. 

123 Needless to say, the total amount of interest owed will increase in proportion to the time elapsed. 

124 Normally not a single-judge but a three-judge panel of the court of appeal. 

125 Article 302(3) CCP. 

236



not be taken into account in subsequent hearings, in which the case will be discussed.126 In the 

event of an agreement, the court renders a conviction, and sentences the defendant to 

imprisonment of up to two years or, in the presence of aggravating circumstances, three 

years.127 The provision in question also applies to misdemeanors (including – but not limited 

to – those affecting the financial interests of the EU), in which case the sentence is up to six 

months or, in the presence of aggravating circumstances, twelve months.128 The legal 

classification of the act in question (felony or misdemeanor, as the case may be) remains 

unchanged. 

 

During the trial stage 

- Lastly, it should be pointed out that an acquittal of sorts129 is even possible at the eleventh hour, 

i.e. shortly before the issuance of a judgment by the trial court, even on appeal.130 According 

to article 104ter(1)(b) of the Criminal Code, the defendant may be acquitted for any 

misdemeanor131 if he/she has, to the extent possible, restored the damage caused. In contrast to 

the provisions discussed above, this particular provision does not require restoration of the 

damage up to a certain point; at the same time, however, an acquittal is not preordained by law, 

but may occur upon the court’s discretion, following an assessment of the merits of each 

particular case and, possibly, the defendant’s particular circumstances. What is important, 

however, is that the said provision in effect expands the scope of restorative justice to any 

misdemeanor, even those not covered by the formal ADR mechanisms described above. 

- In addition to all the provisions described above, the new Criminal Code has incorporated a 

general clause precluding the imposition of a penalty to the defendant following what is 

(somewhat vaguely) termed a “successful conclusion of a restorative justice process”.132 The 

said provision’s scope of application is confined to misdemeanors, introducing a mandatory 

126 Article 302(4) CCP. 

127 Recall that the sentence would be more lenient for a defendant entering into a conciliation agreement prior to the 
conclusion of the investigation, offering an incentive to engage in mediation sooner rather than earlier. 

128 Article 302(4) CCP. 

129 That the discretionary absolution of punishment is tantamount to an acquittal is explicitly stated in article 368 in fine 
CCP. 

130 Needless to say, an acquittal is possible on the grounds previously discussed, provided that the conditions of either one 
– albeit fulfilled prior to the trial stage – are ascertained by the trial court. 

131 The provision is not applicable to felonies. 

132 Article 104ter(2) CC. 
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basis for an acquittal. Yet it currently remains ‘inactive’, as its application would necessarily 

have to rely on the fulfillment of a specified set of conditions in the context of a streamlined 

process, which has yet to be established under statutory law. 

 

3.2. (The lack of) ADR in Cyprus 

 

The lack of formal ADR institutions under Cypriot criminal law essentially means that ‘simplified’ 

prosecution mechanisms are not in place, at least as things currently stand. The EPPO Regulation is 

expected to change that, but for the time being alternative forms of resolution will still have to be 

channeled through the routes generally available in the system. This section will outline some of the 

available options, following a brief overview of the criminal process in Cyprus, which may help 

explain the reticence to embrace alternative resolution mechanisms. 

 

The criminal process and the enhanced role of the Prosecution in Cyprus 

The criminal process in Cyprus is primarily governed by the Code of Criminal Procedure.133 The 

Code was enacted in 1948, reflecting rules drawn from the British criminal process, while its many 

amendments ever since (both preceding and following independence) have not uprooted its central 

characteristics.134 Similarly to substantive criminal law, article 3 of the Code of Criminal Procedure 

provides that, in the event of a lacuna in the law, courts are to apply the laws and practices applicable 

in England at that particular time. That being noted, the Supreme Court of Cyprus has clarified that 

this provision – albeit maintained in force by virtue of article 188 of the Constitution – should be 

confined to filling gaps in already existing institutions, as opposed to ‘importing’ (from English) law 

wholesale institutions not envisaged under the law of Cyprus.135 Accordingly, it is one thing to admit 

133 “Statute concerning Criminal Procedure” [Chapter 155]. 

134 It has been argued that, to a large extent, the impact of European institutions, including the case-law of the European 
Court of Human Rights, and the entry of Cyprus into the European Union, have brought Cypriot criminal procedure closer 
to continental legal systems: see C Satlanis, Introduction to Cypriot Criminal Procedure [especially in light of the 
contemporary case-law by the Supreme Court of Cyprus and by the European Court of Human Rights] (Nomiki Vivliothiki 
Pub. 2012) 5 et seq. 

135 Ierotheos Christodoulou [aka Ropas] v. Republic of Cyprus, (2010) 2 C.L.R. 226, 10 May 2010, available online at: 
http://www.cylaw.org/ 
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a specific rule of English criminal procedure on, e.g., evidence,136 and a totally different endeavor to 

introduce a process entirely unknown to Cypriot law,137 which would preclude the application (as such) 

of ADR mechanisms adopted in the United Kingdom over the course of the last six decades. 

A central, perhaps even unique, feature of Cypriot criminal procedure relates to the role of the 

Prosecution, which considerably exceeds the role of the prosecution in continental European systems. 

According to article 113 section 2 of the Constitution of the Republic, “the Attorney General of the 

Republic retains authority to, upon own discretion, initiate, manage, continue, or terminate any process 

against any person within the Republic concerning any criminal offense. Such power may be exercised 

by the Attorney General of the Republic either in person or via agents acting under the instructions of 

the Attorney General”.138 

The Office of the Attorney General derives its origin from the post of the so-called ‘Legal Adviser 

of the Government’, established in 1878 under the British colonial rule.139 The duties accruing to the 

position gradually expanded, becoming tantamount to those of the British Attorney General, and in 

1925 the position acquired the same title as in Britain.140 Today, the Office of the Attorney General 

handles prosecutions, especially with respect to grave offenses, while indictments are drafted by Public 

Prosecutors (‘district attorneys’), who operate under the auspices of the Attorney General.141 In respect 

of less serious offenses, proceedings may be initiated by virtue of an indictment drafted by the local 

police authorities, a private individual,142 or a local government office.143 

136 See Georgios Anastasiou v. Attorney General, (2005) 2 C.L.R. 492, 28 September 2005, available online at: 
http://www.cylaw.org/ 

137 In point of fact, it could be – and indeed has been – pointed out that a reading of article 3 of the Code of Criminal 
Procedure, allowing for the ‘importation’ of statutory provisions from UK law, following the independence of Cyprus, 
would run against article 61 of the Constitution of the Republic by unduly undercutting the powers of the Parliament. See 
pertinently K Satolias, Introduction to Chapter 155 (Hippasus, Nicosia 2017) 20 et seq. 

138 Cf. article 107 of the Code of Criminal Procedure, according to which: “No person shall be tried for an offense other 

than those to be tried summarily, even though referred to court, except upon an indictment filed by the Attorney General 
in the Assize Court before which such trial is to take place”. 

139 See further L Loucaides, The Office of the Attorney General of the Republic of Cyprus (Nicosia, 1974) passim. 

140 See D Kyprianou, The Role of the Cyprus Attorney General’s Office in Prosecutions: Rhetoric, Ideology and Practice 
(London School of Economics and Political Science, 2006). 

141 See C Satlanis, Introduction to Cypriot Criminal Procedure [especially in light of the contemporary case-law by the 
Supreme Court of Cyprus and by the European Court of Human Rights cit. 107-108. 

142 Although the institution of ‘private prosecution’ is regarded as archaic. 

143 C Satlanis, Introduction to Cypriot Criminal Procedure [especially in light of the contemporary case-law by the 
Supreme Court of Cyprus and by the European Court of Human Rights cit. 108. 
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With particular regard to money laundering, the Unit for Combating Money Laundering144  

functions as the Financial Intelligence Unit (FIU) of Cyprus. It is the national center for receiving, 

requesting, analyzing and disseminating disclosures of suspicious transactions reports (STRs), 

suspicious activities reports (SARs) and other relevant pieces of information concerning suspected 

money laundering (as well as financing of terrorist activities).145 In such capacity, it conveys the results 

of its analysis to the competent authorities either for investigation or for intelligence purposes. The 

Unit also retains responsibility for freezing illicit assets, so as to facilitate confiscation measures. The 

exercise of the Unit’s powers is thus a significant factor in developing a strategy for combating 

financial crime in Cyprus. 

 

 Lack of formal ADR mechanisms and potential ‘substitutes’ thereof 

As already mentioned, Cypriot criminal law lacks a streamlined set of ADR institutions or 

mechanisms, based on concrete criteria. This does not necessarily connote the absence of any leeway 

for dispensing with a case prior to conviction, nor does it inevitably lead to a full sentence in the face 

of the defendant’s willingness to cooperate and/or restore the damage caused. Certain options might 

indeed become relevant in dealing with financial offenses. Specifically: 

Suspension / termination of proceedings on the initiative of the Attorney General: Reference was 

made above to the constitutional provision bestowing the Attorney General with the power to, inter 

alia, terminate any process initiated in relation to any criminal offense in the Republic.146 One facet of 

such extensive powers is itemized in article 154 of the Code of Criminal Procedure, vesting the 

Attorney General147 with the general prerogative to suspend any criminal process at any stage 

preceding the issuance of a judgment. Such prerogative is exercised by means of filing a pertinent 

statement, in effect notifying the Court which would normally be competent to exercise criminal 

jurisdiction over a given case148 that the Republic has decided to discontinue proceedings. Such 

statement produces the immediate effect of an acquittal of the defendant from all charges included in 

144 Known under the acronym ‘MOKAS’, which stands for its full name in Greek. 

145 See http://www.law.gov.cy/law/mokas/mokas.nsf/index_en/index_en?OpenDocument [last visited on 10 June 2022]. 

146 Article 113(2) of the Constitution. 

147 According to article 156 of the Code of Criminal Procedure, the Attorney General may transfer the powers vested to the 
Office of the Attorney General (save for the right to appeal as delineated in article 137) to the Deputy Attorney General or 
a Legal Counsel of the Republic. Such transfer is to take place in written, and the delegate’s acts would henceforth be 

regarded as having emanated from the Office of the Attorney General. 

148 On a different note, the Attorney General retains the power to refer the case to a lower court compared to that which 
would normally exercise jurisdiction [article 155 CCP]. 
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the indictment.149 Following the filing of the aforementioned statement, any measures against the 

defendant are waived: accordingly, a defendant under provisional detention is released, while any other 

measures short of depriving liberty (such as bail) are retracted.150 At the same time, it is explicitly 

provided that the lifting of charges, in this particular manner, does not preclude future reopening of 

the case over the same factual basis (whether under the same charges or under a new legal 

classification).151 

Article 154 of the Code of Criminal Procedure functions as a substitute for mechanisms which, in 

other jurisdictions, would be placed in the context of ADR. This becomes even more pronounced if 

one considers that Cypriot criminal procedure generally subscribes to systems relying on ‘prosecutorial 

discretion’.152 Indeed, there is no provision in Cypriot domestic law mandating the initiation of 

criminal proceedings, regardless of the gravity or nature of the offense. Hence, the Office of the 

Attorney General has been free to lay down its own policies concerning prosecutions, unfettered by 

other organs of the Republic,153 the only apparent limit being ‘public interest’, which the Attorney 

General is entrusted to represent.154 A survey of the practice by the Office of the Attorney General 

indicates that a variety of considerations may come into play: sometimes, it is a question of evidence 

(or lack thereof), but there have been cases in which prosecution did not commence (or ceased) in the 

presence of ample evidence, because public interest would not necessarily be served by a conviction.155 

Yet the Office of the Attorney General is under no obligation to publish guidelines or disclose criteria 

underlying its decisions, which – albeit quasi-judicial from a purely legal standpoint156 – remain 

political in nature.157 

149 Article 154(1) CCP. 

150 Article 154(2) CCP. 

151 Article 154(3) CCP. 

152 Put differently, Cypriot criminal procedure adheres to the ‘opportunity’ as opposed to the ‘legality’ principle [legality 
not in the sense employed under substantive criminal law, but rather denoting – in purely procedural terms – mandatory 
prosecution]: see D Kyprianou, The Role of the Cyprus Attorney General’s Office in Prosecutions: Rhetoric, Ideology and 

Practice, (2006 London School of Economics and Political Science) 227 et seq. 

153 See P Artemis, ‘An Outline of Criminal Law and the Working of Judicial System in Criminal Cases’ (1989) Cyprus 

Law Review [stating that “no law, either preceding independence or enacted thereafter, might validly modify or abridge 

the powers of the Attorney General conferred by the Constitution”]. 

154 See Attorney General v. Andrianou, (1995) 1 C.L.R. 486, 19 May 1995, available online at: http://www.cylaw.org/ 

155 See Circular by AG Tomaritis 22.1.1969, p. 2 [cited by D Kyprianou, The Role of the Cyprus Attorney General’s Office 

in Prosecutions: Rhetoric, Ideology and Practice, cit. 234]. 

156 See C Tomaritis, ‘Forward’ in L Loucaides, The Office of the Attorney General of the Republic of Cyprus, cit (Nicosia, 
1974) 18. 

157 D Kyprianou, The Role of the Cyprus Attorney General’s Office in Prosecutions: Rhetoric, Ideology and Practice cit. 
231 et seq. 
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Although the ne bis in idem principle is well-established under Cypriot law,158 suspension of the 

prosecution by the Attorney General under article 154 CCP does not produce res judicata.159 Given 

the possibility of reopening the case, one might debate the effect of such suspension vis-à-vis third 

(EU member) States, especially in view of the criteria adopted by the European Court of Justice to vest 

prosecutorial decisions with binding force.160 

Plea bargaining: In the context of a system relying on prosecutorial discretion, it is unsurprising 

that plea bargains would take place. Yet the practice is not that common in Cyprus, and it will occur 

in the event of cumulative counts (sometimes involving multiple offenders), which means that a 

defendant would be offered the opportunity to enter a plea in exchange for the dropping of certain 

charges.161 The entire process (which stems from the powers of prosecutorial authorities as opposed to 

a streamlined set of rules/guidelines) would largely remain informal, and the contours of the ‘deal’ 

might remain undisclosed.162 

Restorative justice: Cypriot law has not embraced the concept of restorative justice, at least not to 

the extent seen in other European jurisdictions. One might make three remarks in this particular 

respect: 

(i) Restoration of the damage is not recognized as grounds for expunging criminal 

liability under Cypriot law. In other words, there is no rule resembling ‘active repentance’ 

(‘tätige Reue’) as applied in continental legal systems. In this regard, Cypriot criminal law 

resembles its common law progeny by confining repentance to mitigating circumstances, 

invokable at the sentencing stage, after a conviction has been secured;163 only in this sense 

158 See article 19 of the Cypriot Criminal Code. The pertinent provision precludes ‘double jeopardy’, except with respect 

to offenses having resulted in the victim’s death (in which case a second prosecution may take place based on the same 

factual basis, including the additional result of death). 

159 See article 154(3) CCP, explicitly permitting the reopening of the prosecution in the future, following an initial decision 
by the Attorney General in favor of suspension. 

160 See CJEU: Case C-491/07 Turanský ECLI:EU:C:2008:768; Case C-467/04 Gasparini ECLI:EU:C:2006:406; Case C-
150/05 Van Straaten ECLI:EU:C:2006:614; Case C-469/03 Miraglia ECLI:EU:C:2005:156; Cases C-187/01 and C-385/01 
Gözütok and Brügge ECLI:EU:C:2003:87. 

161 One should distinguish plea bargaining (in the sense described here) from other forms of admission of guilt. For instance, 
article 68(1) of the Code of Criminal Procedure provides that, in the event of a confession by the defendant at the opening 
of trial, the Court may proceed as if a conviction had already taken place, thus moving to sentencing, as long as it is satisfied 
that the defendant was fully aware of the ramifications of such confession. 

162 As in other jurisdictions where plea bargaining takes place, it is sometimes feared that some sort of ‘artificial inflation’ 

of the charges may take place, providing leverage to prosecutorial authorities in their negotiations with the defendant. Yet 
there is no study confirming such fears with a view to the Cypriot legal order. 

163 C Papacharalambous, Cyprus Criminal Law: General Part (2nd ed. Nomiki Vivliothiki Pub. 2021) 233. 
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does case-law allude to repentance in Cyprus.164 It is noteworthy that, given the absence of 

a general provision on repentance or restoration of the damage with respect to financial 

offenses, courts tend to lay emphasis not so much on the expression of remorse on the 

offender’s part, but principally on the attainment of some sort of conciliation with the 

victim.165 On the other hand, the fact that Cypriot law does not guarantee absolution from 

punishment, even in the presence of full recovery of the financial losses, may disincentivize 

offenders who might otherwise have opted for restoring the damage caused. 

(ii) Cypriot law provides for mediation in cases of family disputes166 (which may 

or may not be associated with domestic violence167). Although the Statute does not 

exclusively (or directly) relate to the criminal process,168 it is associated with the position 

of the victim in the Cypriot justice system, which will be discussed infra.169 

(iii) Because of bitter experiences related to ethnic conflict on the island, and an 

occupation that persists to this day, transitional justice measures have been proposed as a 

means to bring conciliation, build trust between the two communities, and address human 

rights violations.170 Although this matter remains outside the purview of this presentation, 

it is not to be missed that narratives like those that have unfolded in Cyprus over the last 

fifty years are quite significant in aligning the goals and principles of restorative justice 

with a collective understanding of what is ‘just’.171 

 

164 See, e.g., Christofi v. Police (2004) 2 C.L.R. 549, available online at: http://www.cylaw.org/; see further G Pikis, 
Sentencing in Cyprus: sentencing revisited (2nd ed., Nicosia 2007) 65-66, S Zannoupas, Jurisprudential Approach to 
Punishment (2013) 530 et seq. 

165 See Republic v. G.A. (Criminal Appeal No. 117/2019) of 9 July 2020, Attorney General v. Konstantinou (Criminal 
Appeal No. 147/2017) of 13 March 2018, Republic v. Panainte (Criminal Appeal No. 15139/2016) of 19 December 2016 
[cited and discussed by C Papacharalambous, Cyprus Criminal Law: General Part cit. 233-234]. 

166 See Statute No. 62(I)/2019 concerning Mediation in Family Disputes. This Statute provides, for, inter alia, family 
counseling. 

167 See the newly enacted Statute No. 115(I)/2021 concerning the Prevention and Suppression of Violence against Women, 
Domestic Violence, and Pertinent Issues. 

168 Mediation is generally unknown in criminal law cases. In fact, one might say that the Legislator is somewhat suspicious 
of extrajudicial settlements endeavoring to ‘close’ criminal law disputes: see articles 123-124 of the Criminal Code, 
proscribing ill-motivated or sham ‘settlements’. 

169 Under section 4. 

170 C Yakinthou, ‘Transitional Justice in Cyprus: Challenges and Opportunities’ (2017) Dialogue Project, Background 

Paper. Berlin: Berghof Foundation & SeeD. 

171 See C Papacharalambous, Cyprus Criminal Law: General Part cit. 45, reserving a merely supplementary role to 
transitional justice, even in (or especially in) situations where mass atrocities have occurred. 
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4. Two approaches (and their ramifications) 

 

As readily observable from the above overview, Greece and Cyprus have adopted a strikingly 

different attitude vis-à-vis ADR, at least with respect to criminal law, including – but not limited to – 

financial offenses. 

- Greece, on the one hand, has put in place a full array of ADR mechanisms, built on top 

of a substratum of a formal, continental European legal system. To be sure, ADR was not 

always a priority for the Greek criminal justice system;172 rather, these institutions have 

primarily been put to use, in order to alleviate the burden of an overcrowded prison, system 

and a congested criminal justice system in general.173 With respect to financial offenses, in 

particular, the dual purpose served by ADR mechanisms has been to: a) restore the damage 

caused to the property of the injured party; and b) ensure resolution of the dispute without the 

cost of a time-consuming judicial process, which would inevitably entail a cumbersome 

investigation to collect evidence (often derived from foreign countries via judicial cooperation 

mechanisms). The need for alternative mechanisms aiming at the restoration of damage was 

especially emphasized during the previous decade, owing to the fiscal and economic crisis 

which the country underwent. The huge problems of the Greek economy, which were partly 

related to financial crime against the Greek State and corruption in the public sector,174 leaned 

towards measures ensuring restoration of the damage caused, even if this meant waiving 

criminal penalties (or even the criminal process in its entirety). The turning point was in 

2010,175 which is when, in effect, addressing financial crime was redirected from a purely 

172 On the values and principles of restorative justice, especially in relation to the Greek legal order, see E Symeonidou-
Kastanidou and A Pitsela (eds), Restorative Justice in Criminal Matters: Towards a new European Perspective (Sakkoulas 
Pub. 2013) passim. 

173 There are exceptions, of course: a case in point is the mediation process applicable to cases of domestic violence, which 
was indeed enacted in order to achieve the purposes of restorative justice (as opposed to lessening the burden of the criminal 
justice system). Mediation in this area was first introduced in Statute No. 3500/2006, “On the combating of domestic 

violence and other provisions” [Official Gazette A 232/24.10.2006], arts 12-14. The process followed is described in art. 
12 of the said Statute; if successfully completed, mediation between the perpetrator (often an abusive husband) and the 
victim (often an abused wife) leads to expungement of criminal liability (based on certain conditions); the pertinent 
prosecutorial decree is registered in the offender’s criminal record [art. 569(3)(c) CCP]. Such mediation process has been 
successfully implemented for the last fifteen years, and is now also applicable to domestic violence offenses under the new 
Criminal Code [arts 333(2) and 312 CC, in particular]. 

174 At least the general public appeared to blame most of the country’s problems to these interrelated causes. 

175 Statute No. 3904/2010, “Rationalization and improvement to the administering of criminal justice and other provisions” 

[Official Gazette A 218/23.12.2010]. 
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criminal law orientation to a ‘compensatory’ logic,176 at least when the offense is confined to 

the violation of financial interests, absent use or threat of violence on the part of the offender.177 

The particular manner in which ADR has been incorporated into Greek criminal law is of 

interest: beginning with the premise of mandatory prosecution,178 alternative routes were 

designed as ‘exits’ from the criminal process, either prior to or following the formal initiation 

of a prosecution. These routes, which in fact constitute exemptions from the ordinary criminal 

process, shall only be pursued based on strict prerequisites, which are in turn to be ascertained 

by specified organs, more often than not lacking discretionary powers in order to presumably 

remain faithful to generality, predictability, and equal application.179 Far from inaugurating a 

post-institutionalized realm, such configuration remains squarely within the existing 

framework; one might indeed argue that it ‘imitates’ rule-of-law constructs, as opposed to 

undermining them. 

- On the other hand, the Cypriot legal order has proved more reticent in embracing ADR. 

One would not exaggerate by remarking that no ‘ADR culture’ exists in Cyprus. This is evident 

not only in the field of criminal law but also in other fields, such as civil or commercial law, 

yet the lack of such a culture is even more pronounced in relation to criminal proceedings. The 

reasons for such ‘aversion’ to ADR vary: first, societal predispositions certainly play a part; 

the Cypriot society has displayed a great deal of dynamism, but at the same time it remains 

somewhat conservative, especially in matters related to criminal law, where harsh, deterrent 

sanctions are the weapon of choice against crime; second, the Cypriot legal system favors 

litigation as opposed to mediation. Lawyers push towards it, while the role of prosecutorial 

authorities is hardly conducive to conciliatory processes; third, Cyprus may be a common law 

jurisdiction, but its law dates back to the colonial period. Cyprus got its legal provisions and 

institutions from Great Britain as they were at the time of independence, amending them 

subsequently based on its own priorities. Thus, it failed to incorporate ADR mechanisms 

developed in the UK over the last sixty years, while the configuration of its statutory provisions 

176 Certain scholars have used the aphorism ‘privatization’ of criminal law. See pertinently I Anagnostopoulos, ‘Breach of 

trust in the public sector (256 CC) – Persisting problems and new issues’, (2012) Poinika Chronika 3; N Bitzilekis, Crimes 
against Property under the new Criminal Code, cit. 295; C Mylonopoulos, Criminal Law: Special Part, cit. 226; A 
Papadamakis, Property offenses (3rd ed. Sakkoulas Pub. 2020) 145 et seq. 

177 The offenses proscribed in articles 380 and 385 of the Greek Criminal Code [robbery and extortion, respectively] are 
excluded from the ambit of the provisions reflecting restorative justice, owing to their violent nature (in other words, the 
irreparability of harm to the victim’s personal liberty, as opposed to mere damage to property rights). 

178 Part of the aversion to the opportunity principle may originate in the traditional mistrust of formal institutions. Placing 
the prosecution in a ‘straitjacket’ was thus deemed safer, contributing to the overburdening of the criminal justice system. 

179 And also because of the mistrust mentioned above. 
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(interpreted in light of the Constitution) does not permit the wholesale importation of such 

institutions into Cypriot law, as this would exceed the limits of filling a lacuna, being 

tantamount to creating new law afresh. This leaves any form of ‘alternative’ process in the 

hands of the prosecution, personified in the Attorney General. The latter indeed reserves 

extensive powers throughout the proceedings, from the onset of the criminal process up until 

the ‘eve’ of a judgment by a trial court. Coupled with the principle of opportunity, which is 

prevalent in the Cypriot criminal justice system, this tends to moderate the need for streamlined 

ADR mechanisms; rather, there appears to be some kind of systemic preference for a resolution 

on a case-by-case basis. Admittedly, this provides added flexibility, as it frees the competent 

authorities (in this case: the prosecution) from the constraints posed by exhaustive requirements 

that have to be cumulatively fulfilled. At the same time, it creates tension with rule of law,180 

even though some might argue that this is the necessary cost of infusing the criminal justice 

system with ‘pragmatism’. Thus, the deterrent effect of threatening a criminal penalty remains 

virtually intact, and an ‘exit’ from the criminal process may be wished upon by the suspect or 

defendant, but can hardly be planned in advance or acted upon.181 

One interesting similarity between the Greek and Cypriot legal systems is the limited participation 

of the victim in the proceedings, which indicates that, regardless of the degree to which a legal order 

subscribes to ADR, the reasons underlying the victim’s participation (or lack thereof) in criminal 

proceedings remain unchanged in actual practice: 

- In the Greek legal order, the role of the victim in ADR processes ranges from virtually 

no participation to (limited) control over the outcome of the process. 

In the case of abstention from prosecution (available for light misdemeanors per the Code 

of Criminal Procedure), the decision to abstain is made by the prosecutor (following a 

concurring opinion by a judge) with the active engagement of the suspect; however, no 

concurrence is required on the victim’s part.182 The law merely stipulates that the victim is to 

be notified prior to the commencement of this process, so that his/her views may be expressed. 

180 The lack of transparency as to the criteria by virtue of which each case is resolved should not be overlooked, as it 
prevents legal certainty and undermines the public perception of fairness. 

181 Contrast that to the Greek legal system, where a suspect or defendant, as the case may be, may decide to ‘strategically’ 

withhold restoring the damage to maximize his/her benefit. 

182 At the preliminary stage (i.e. prior to formal prosecution) the victim may become a party at his/her discretion. This was 
not the case under the former Code of Criminal Procedure, under which the victim could only become a party to criminal 
proceedings subsequent to prosecution. 
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However, any views expressed by the victim are not binding for the prosecutor, who may (or 

may not) take them into account.183 

In the case of abstention from prosecution pending restitution (under articles 48(2) and 49 

CCP for misdemeanors and felonies, respectively), summoning the victim is not mandatory for 

misdemeanors;184 in addition, the prosecutor may abstain from prosecution upon concurrence 

by a judge; yet such concurrence may be granted without summoning the defendant or, even 

where the defendant has been summoned, prior to the submission of the victim’s views.185 In 

the event of felonies, the prosecutor is obliged to summon the victim, but is not bound to take 

the victim’s view into account. In any event, prosecutorial decisions to abstain from 

prosecution are not reviewable by a superior organ, and there is no remedy available to the 

victim, who may thus not pursue reversal of the prosecutor’s decision to abstain.186 

Under article 50 CCP, providing for abstention following restitution, payment can be 

proved either through evidence produced by the suspect or be based on a statement by the 

victim. In the latter case, participation of the victim is ensured; in the former case, summoning 

the victim remains at the disposal of the prosecutor.187 

The ‘simplified procedure’ in which the victim is most actively engaged is penal 

conciliation under articles 301-302 CCP. The victim not only actively participates in this 

process, but is also entitled to appointment of counsel, in the absence of the victim’s own.188 

Moreover, the victim is entitled to request a fifteen-day extension of the deadline to conclude 

the agreement with the defendant. Question arises as to whether the victim may decline the 

offer of  

penal conciliation even when the defendant offers full restitution. Although the provision does 

not stipulate, in so many words, a requirement that the victim concur, the allusion to an 

183 It has been suggested that, in the presence of objections by the victim, the prosecutor should offer a detailed explanation 
of why abstention was ultimately decided: H Chioni-Chotouman, The rights of the victim in the criminal process: The 
impact of Union law on the Greek criminal process (Nomiki Vivliothiki Pub. 2021) 244. On the other hand, the prosecutor 
may impose terms, some of which are related to the victim, such as achieving some sort of ‘conciliation’ [cf. article 
153a(1)(5) of the German StPO]. 

184 The drafters probably regarded the victim’s participation as redundant in certain cases, for instance when the damage 
incurred has been properly assessed. 

185 See criticism on this point in H. Chioni-Chtouman, The rights of the victim in the criminal process cit. 251. 

186 This is unlike a decision not to prosecute on legal or factual grounds, which is reviewable under articles 43 or 52 CCP, 
as the case may be. 

187 Or his/her superior, who is entrusted with granting approval. 

188 Such right is generally not afforded to victims under the Greek Code of Criminal Procedure, who may appear with 
counsel of their own choosing but, unlike the defendant [see arts 99(3) and 340(1) CCP], are not entitled to appointment 
of counsel. 
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agreement, should be understood as connoting the victim’s right to ‘veto’ penal conciliation.189 

If an agreement is reached, the case is referred to court, where the victim is summoned, 

ensuring a right to be heard during the trial.190 

In the event of the newly-introduced ‘plea bargain’ procedure, however, the focus shifts to 

the agreement between the defendant and the prosecutor, absent active engagement of the 

victim.191 The prosecutor may (but is not bound to) summon the victim; should the prosecutor 

opt for summoning the victim, the latter’s participation is essentially confined to assisting the 

prosecutor in determining whether the case is ‘suitable’ for bargaining. Should the defendant’s 

plea be accepted by the prosecutor, the victim is not summoned to court, and therefore is not 

guaranteed a right to be heard.192 Needless to say, the victim is not afforded any remedy against 

the court’s judgment.193 It should be mentioned that Greek criminal procedure (and, most 

notably, doctrinal debate) has tended to focus on the rights of the defense, treating the rights of 

the victim as a ‘secondary’ issue. It is only recently that equality of arms has engendered a 

discussion about improving the position of a victim; in this regard, there is still room for 

improvement, including – but certainly not limited to – in the area of ‘simplified’ processes. 

- With respect to the victim’s position in Cypriot criminal processes, scholarly debate has 

highlighted the absence of a victim-oriented culture in the criminal justice system of Cyprus, confining 

victims to a secondary role at best. As a result, victims are merely summoned to testify and provide 

clarifications with respect to the impugned act, without being given the opportunity to actively 

participate in the proceedings,194 especially given the absence of provisions (in the Code of Criminal 

Procedure) guaranteeing the victim’s right to appear in the proceedings under the guise of a partie 

civile or in some other similar capacity (which would bestow rights apposite to a full party in criminal 

proceedings). Cyprus has enacted Statute No. 51(I)/2016 concerning the Establishment of Minimum 

189 See doubts concerning this point in H. Chioni-Chotouman, The rights of the victim in the criminal process cit. 255. 

190 This did not use to be the case under the former Code of Criminal Procedure. 

191 See supra, section 3. 

192 Generally, victims are not heard in matters concerning sentencing (which is the only object of the trial following a plea 
bargain). It should be noted that the sentence is determined based on factors which include, inter alia, the kind and extent 
of the damage incurred [see art. 79(2)(a) CC]. Thus, it has been suggested that some form of victim impact statement be 
admitted to the process [in the vein of certain common law jurisdictions: see H. Chioni-Chotouman, The rights of the victim 
in the criminal process cit. 260 et seq.]. 

193 Generally, the victim is not entitled to appeal either pre-trial chamber decisions or court judgments in the Greek criminal 
justice system with respect to the merits of the case [this has been so since an amendment of the former Code of Criminal 
Procedure in 2003]. 

194 See A Kapardis and I Stefanou, Sentencing in the Cypriot Legal System (Nomiki Vivliothiki Pub. 2020) 60. 
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Standards regarding Rights, Support to and Protection of Victims of Crime,195 which guarantees, inter 

alia: the right of the victim to be informed of details pertaining to the case in a language they 

understand; the right of access to support; the right to be heard and participate in a meaningful way, at 

least with a view to achieving some form of compensation;196 the right to be protected from the adverse 

impact inherent in a criminal process.197 In areas of criminal law giving rise to the exercise of 

prosecutorial discretion, it has been noted that such discretion has been exercised against prosecuting 

the offender when, inter alia, there is evidence that the damage has been restored and the victim has 

been adequately compensated.198 In view of the absence of normative guidelines on the exercise of 

prosecutorial discretion, however, one cannot confirm (or disconfirm, as the case may be) the presence 

of consistent criteria in this regard. Needless to say, the victim is entitled to no participation (of any 

sort) when it comes to the exercise of the power to suspend prosecution on the part of the Attorney 

General.199 As already mentioned, the exercise of such power would revolve around the ‘public’ 

interest, and the victim’s interests are not considered crucial when it comes to considerations of this 

sort. Last but not least, although conciliation with the victim may be taken into account during 

sentencing, courts seem to afford it minimal impact on the sentence to be imposed.200 In point of fact, 

it has been declared that conciliation with the victim has no bearing on the type of penalty but merely 

on its severity.201 This is why it has been noted that the deterrent effect of punishment appears to 

supersede the aims of mediation or, more generally, of restorative justice.202 

 

5. Afterthought: ADR in the EU context 

Greece and Cyprus are both Southeastern European countries, members of the European Union 

and the Eurozone, and are quite similar from a societal perspective. Yet their stance vis-à-vis ADR 

195 As amended quite recently by virtue of Statute No. 36(I)/2022. 

196 On a different note, Statute No. 51(I)/1997 concerning Compensation to Victims of Violent Offenses [as amended by 
virtue of Statute No. 126(I)/2006] ensures the right of victims to receive compensation by the State following the occurrence 
of violent offenses, such as those causing death or serious injury. Yet the application of the said Statute is very limited, and 
is essentially unrelated to offenses affecting the financial interests of the European Union. 

197 Id., 162-163. 

198 See D Kyprianou, The Role of the Cyprus Attorney General’s Office in Prosecutions: Rhetoric, Ideology and Practice 
cit. 238. 

199 See supra, in the discussion concerning the application of article 154 of the Code of Criminal Procedure. 

200 See, e.g., Attorney General v. Varnavas, (1999) 2 C.L.R. 638. 

201 See Attorney General v. Pavlou, (1997) 2 C.L.R. 170. 

202 See A Kapardis and I Stefanou, Sentencing in the Cypriot Legal System cit. 273. 
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could hardly be more diverging, owing to their different institutional histories, as well as the problems 

each one has had to address in recent times. 

An ideal justice system is premised on consent, but justice systems of sorts have existed based on 

brute imposition; this is why criminal justice may be ‘functional’ – albeit in varying degrees – either 

in liberal democracies or authoritarian States, either in independent States or under colonialism. 

Mediation, however, requires mutual consent at least concerning the ‘referee’. This requires enhanced 

trust in institutions,203 which should not be taken for granted, especially in Greece. 

Streamlined ADR processes would normally flow from a system generally restricting authority / 

discretion. In Greece, for instance, strict legality traditionally applied to prosecution, compelling 

prosecutorial authorities to initiate criminal proceedings in the presence of probable cause (save for a 

handful of cases where some discretion was allowed). Hence, a number of mechanisms sprang to 

ensure that prosecution ceased (or did not commence to begin with), based on strict prerequisites. 

Where virtually unfettered authority exists, on the other hand, as in Cyprus, alternative routes to 

prosecution or (subsequent thereto) conviction will be channeled through prosecutorial discretion. Yet 

the absence of concrete prerequisites leads to lack of foreseeability, and this is not conducive to 

mediation / conciliation. 

In addition, the absence of provisions guaranteeing absolution from punishment in the event of 

‘active repentance’ (unlike several continental legal systems) means that the offender has no real 

incentive to restore the damage incurred. The expectation of a mitigated sentence at the conclusion of 

a criminal trial does not offset such lack of incentive, especially given the erratic manner in which 

sentencing courts uphold (or dismiss) mitigating circumstances. 

It will be interesting to follow how ADR plays out in each jurisdiction as the EPPO gradually 

engages more actively in combating financial crime against the interests of the European Union. 

Article 40(1) of the EPPO Regulation provides for the application of any ‘simplified prosecution 

procedure aiming at the final disposal of a case’ to cases handled by the European delegated 

Prosecutor.204 Yet the assessment of the criteria to be applied in each particular case is essentially left 

203 As does, in a somewhat different form, the exercise of prosecutorial discretion. 

204 The provision states: “If the applicable national law provides for a simplified prosecution procedure aiming at the final 
disposal of a case on the basis of terms agreed with the suspect, the handling European Delegated Prosecutor may, in 
accordance with Article 10(3) and Article 35(1), propose to the competent Permanent Chamber to apply that procedure in 
accordance with the conditions provided for in national law. Where the EPPO exercises a competence in respect of offences 
referred to in points (a) and (b) of Article 3(2) of Directive (EU) 2017/1371 and where the damage caused or likely to be 
caused to the Union’s financial interest does not exceed the damage caused or likely to be caused to another victim, the 
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to member States.205 The way forward requires a comprehensive approach to ADR on a European 

level, overcoming national idiosyncrasies. This is imperative for several reasons, including the proper 

application of the ne bis in idem principle in cases featuring cross-border elements. 

If anything, the comparison of the Greek and Cypriot legal systems indicates that cultural 

differences are exaggerated,206 and achieving uniformity in this regard – aside from being necessary – 

could prove to be easier than what might appear at first sight. Balancing the dissuasiveness of criminal 

punishment against the lengthy proceedings its imposition requires, as well as the need to restore the 

(financial) damage caused can and should take place on common ground, at least where the EU’s 

financial interests are concerned. Whether this balancing will promote rule-of-law principles or opt for 

‘flexibility’ remains to be seen. 

handling European Delegated Prosecutor shall consult national prosecution authorities before proposing to apply a 
simplified prosecution procedure”. 

205 Article 40(2) of the EPPO Regulation states that “[t]he Permanent Chamber shall decide on the proposal of the handling 

European Delegated Prosecutor taking into account the following grounds: (a) the seriousness of the offence, based on in 
particular the damage caused; (b) the willingness of the suspected offender to repair the damage caused by the illegal 
conduct; (c) the use of the procedure would be in accordance with the general objectives and basic principles of the EPPO 
as set out in this Regulation”. According to article 40(3) of the Regulation: “If the Permanent Chamber agrees with the 

proposal, the handling European Delegated Prosecutor shall apply the simplified prosecution procedure in accordance with 
the conditions provided for in national law and register it in the case management system. When the simplified prosecution 
procedure has been finalised upon fulfilment of the terms agreed with the suspect, the Permanent Chamber shall instruct 
the European Delegated Prosecutor to act with a view to finally dispose of the case”. 

206 For instance, that European money is considered no one’s money as opposed to everyone’s money is a problem afflicting 

the EU as a whole: see F De Angelis, ‘The European Public Prosecutor’s Office (EPPO) – Past, Present, and Future’, 

(2019) eucrim 272. 
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SUMMARY: Introduction. – 1. Structuring the provisions transposing Directive 2017/1371 – 1.1. Key 
challenges – 1.2. Potential models of transposition – 2. The Greek system of transposing Directive 
2017/1371 and delineating the material competence of the EPPO – 3. Assessment of the system: new 
challenges ahead? – 4. Concluding thoughts and proposals. 

 

ABSTRACT: The transposition of Directive (EU) 2017/1371 on the fight against fraud to the EU’s financial 

interests into the national legal orders of the Member States is required to combine the effective protection of 
the EU’s financial interests with an efficient delineation of the material competence of the EPPO. In view of 

this duty, the Greek legislator has carefully constructed a novel system of transposing rules, which aspires to 
conform to EU law while preserving distinct central notions of the Greek criminal law. This article discusses 
the structure and basic elements of the system, along with its advantages and weaknesses, so as to outline and 
critically assess a divergent model of national legislation associated with the function of the EPPO.  

KEYWORDS: 1. EU financial interests; 2. Material competence of EPPO; 3. National criminal law; 4. Principle 
of proportionality. 

 

 

Introduction  

 

The aim of ensuring a high level of protection of the European Union’s financial interests by means 

of criminal law has been a driving force for the evolution of EU law. 2 The initiatives undertaken over 

1 Dr juris, Scientific Associate, Law Faculty Aristotle University Thessaloniki, Member of Teaching Staff National School 
of Judges Greece (athgiannakoula@law.auth.gr). 
2 M Kaiafa-Gbandi, ‘Financial interests of the EU and of the member-states: Should priority be granted to European law 
or national legislation?’ (2007) Poiniki Dikaiosyni 1315 [in Greek]. 
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the years involve legal instruments based on the founding Treaties3 or falling outside their scope,4 or 

controversial5 or informal ones,6 as well as primary law provisions7 and pivotal case-law8 of the Court 

of Justice of the EU, while, in what is the most significant development to date, the European Public 

Prosecutor’s Office has been founded to prosecute and investigate the relevant criminal activity.9 In 

respect of this on-going effort, and given the past and current characteristics of the EU competence in 

the field of criminal law, the Member States’ stance is a crucial factor for the effectiveness of the legal 

framework enacted.  

Directive (EU) 2017/1371 “of the European Parliament and of the Council of 5 July 2017 on the 

fight against fraud to the Union’s financial interests by means of criminal law”10 is a key component 

of this framework; it provides for the approximation of the definitions of the criminal offences 

affecting the EU’s financial interests and the respective sanctions, along with accompanying rules 

outlining the scope of criminalisation, namely on participation and attempt, jurisdiction and –the much 

debated–11 limitation periods. At the same time, its provisions, as implemented by the Member States, 

determine the material competence of the EPPO, due to art. 22 of Regulation 2017/1939 . In view of 

these, the national laws transposing the Directive must ensure, not only the effective and proportionate 

criminalisation and punishment of the offences it encompasses (as is the case with the implementation 

of other directives based on art. 83 TFEU), but also a functional and appropriate delineation of the 

EPPO’s competence.  

3 Most indicatively see the Convention drawn up on the basis of Article K.3 of the Treaty on European Union, on the 
protection of the European Communities’ financial interests (PIF convention) [1995] OJ C 316/49. 
4 The 1997 report “Corpus Juris: Introducing penal provisions for the purpose of the financial interests of the European 
Union” and its follow-up “Corpus Juris 2000-Florence proposal” were discussed outside the clear scope of the Treaties. 
5 The European Commission attempted to enact a criminal law Directive within the first pillar even though the European 
Community lacked the competence to act in the field of criminal law; see Proposal for a Directive of the European 
Parliament and of the Council on the criminal-law protection of the Community's financial interests COM(2001) 272 final 
(and Amended proposal for a European Parliament and Council Directive on the criminal-law protection of the 
Community's financial interests COM(2002) 577 final). 
6 The Green paper on criminal-law protection of the financial interests of the Community and the establishment of a 
European Prosecutor, COM(2001) 817 final, was not legally binding, but it set the foundations for future developments. 
7 See a primal but most interesting attempt in the Draft for a Treaty amending the Treaties establishing the European 
Communities so as to permit the adoption of common rules on the protection under criminal law of the financial interests 
of the Communities and the prosecution of infringements of the provisions of those Treaties [1976] OJ C 222/2; currently, 
the central primary law provision on the protection of the EU’s financial interests is art. 325 of the Treaty on the Functioning 
of the European Union. 
8 Case 68/88 Commission of the European Communities v Hellenic Republic ECLI:EU:C:1989:339, established the 
principle of assimilation; in Case C-42/17 Criminal proceedings against M.A.S. and M.B. ECLI:EU:C:2017:936 the Court 
verified the obligations that the effective protection of the EU’s financial interests entails for national judges as well as the 
limits dictated by the principle of legality. 
9 Council Regulation (EU) 2017/1939 of 12 October 2017 implementing enhanced cooperation on the establishment of the 
European Public Prosecutor’s Office (‘the EPPO’) [2017] OJ L 283/1. 
10 [2017] OJ L 198/29. 
11 See CJEU joined cases C-387/02, C-391/02 and C-403/02 Criminal proceedings against Silvio Berlusconi and Others 
ECLI:EU:C:2005:270; C‑105/14 Taricco and Others ECLI:EU:C:2015:555; Criminal proceedings against M.A.S. and 
M.B. cit. 
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Against this background, Greece incorporated Directive 2017/1371 into the Greek legal order 

mainly by means of Law 4689/202012 and by employing a rather original method to form the 

transposing rules. In particular, the Greek legislator structured a composite system of largely 

interlinked provisions, with the intention to address all the obligations under the Directive (and 

essentially reform the Greek approach to the protection of the EU’s financial interests), while 

safeguarding the cohesion of the existing criminal justice framework; moreover, the legislation was 

designed to deal with standing problems and to avoid past mistakes. This contribution presents the 

logic and the fundamental traits of the Greek law transposing Directive 2017/1371, so as to examine 

the system introduced and to discuss the latter’s suitability for achieving the abovementioned goals, 

for functioning as basis of the material competence of the EPPO, and, ultimately, for serving as a 

model potentially relevant to other national legal orders as well.  

 

1. Structuring the provisions transposing Directive 2017/1371 

1.1. Key challenges  

With regard to incorporating the provisions of Directive 2017/1371, the Greek legislator was faced 

two main challenges, which contributed to the choice of the model eventually adopted.  

Firstly, the legislation already in place for the criminalisation of fraud against the EU’s financial 

interests following the PIF Convention and its Protocols13 (L. 2803/2000)14 had proven to be 

problematic and therefore was not appropriate to maintain for the implementation of the advanced 

framework of the Directive. In short, L. 2803/2000 was adopted to transpose the PIF Convention’s 

regime and to be the only legal instrument applicable to the relevant criminal activity; it contained 

provisions on fraud against the financial interests of the European Communities, on forgery of 

documents intended for the commission of such fraud, on bribery affecting such interests and on money 

12 Transposition of Directives (EU) 2016/800, 2017/1371, 2017/541, 2016/1919, 2014/57/ΕΕ, ratification of the 

Memorandum of Administrative Cooperation between the Ministry of Justice of the Hellenic Republic and the Ministry of 
Justice and Public Order of the Republic of Cyprus, amendments to L. 3663/2008 (A 99) implementing Regulation (EU) 
2018/1727 and other provisions” [Official Gazette A 103/27.5.2020]. 
13 PIF Convention cit.; Protocol drawn up on the basis of Article K.3 of the Treaty on European Union to the Convention 
on the protection of the European Communities' financial interests [1996] OJ C 313/2; Protocol drawn up on the basis of 
Article K.3 of the Treaty on European Union, on the interpretation, by way of preliminary rulings, by the Court of Justice 
of the European Communities of the Convention on the protection of the European Communities' financial interests [1997] 
OJ C 151/2; Second Protocol, drawn up on the basis of Article K.3 of the Treaty on European Union, to the Convention on 
the protection of the European Communities' financial interests [1997] OJ C 221/12. 
14 Ratification of the Convention concerning the protection of the European Communities’ financial interests and the 

pertinent Protocols (Official Gazette A 170/26.7.2013). 
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laundering ensuing the previous offences.15 Most notably in this context, a briefly defined fraud 

offence was constructed by comprising elements of the several points included in the Convention’s 

definition of fraud; because of this, the transposing provision was not clear, it lacked inner consistency 

and it was difficult to apply, especially in cases of concurrence with offences of the Greek Criminal 

Code. Furthermore, Greek legislation failed to satisfy the principle of assimilation, as fraud against the 

EU’s financial interests was addressed in a more lenient manner than similar acts damaging the 

property of the Greek state. And, in total, L. 2803/2000 had limited implementation in Greek courts.16 

Secondly, the “common” Greek legislation, corresponding to the criminal offences of Directive 

2017/1371, was comparatively too narrow or too different to suffice. Most importantly, it was rather 

apparent that the notion of “property” under the GrCC could not cover the concept “EU financial 

interests” to its full extent; similarly, the national tax offences could only apply with regard to Greek 

VAT (not of any Member State).17 Moreover, fraud under the GrCC includes additional elements; 

especially the conditions of causing damage to a third person’s property by convincing a person to 

perform, omit or withstand an act, in order for the perpetrator or another to make an unlawful property 

gain out of this property damage, entail a more restricted scope of criminalisation than fraud under the 

Directive, but at the same time, they are regarded as representative of this specific type of criminal 

conduct in Greece and are thus indispensable.18 

Therefore, apart from the special legislation on the criminal offences affecting the EU’s financial 

interests, also the ordinary legislation on the common versions of the relevant criminal offences was 

not appropriate for the implementation of the provisions of Directive 2017/1371. 

 

1.2. Potential models of transposition 

In building a new transposing legal act, the Greek legislator considered three basic options; these 

options, described in the explanatory report to L. 4689/2020, actually correspond to three potential 

15 See articles Fourth and Fifth (on fraud and minor fraud respectively), Sixth (on forgery), Third (on bribery) and Ninth 
(on money laundering) of Law 2803/2000 as originally adopted. 
16 See the Explanatory Report to L. 4689/2020, Part II, General Part; also M Kaiafa-Gbandi ‘Criminal response to the 
offences against the financial interests of the EU’ in M Kaiafa-Gbandi (ed.), Financial crime and corruption in the public 
sector I – Evaluation of the current institutional framework (PN Sakkoulas 2014) 484; N Bitzilekis ‘The criminal law 

protection of the financial interests of the EU and especially the offence of Community fraud’ (2010) Poinika Chronika 81 

[in Greek]; T Papakyriakou Tax Criminal Law - The Criminal Law Protection of the Tax Interests of the Greek State and 
the European Union in the Greek Legal System (Sakkoulas 2005) 272 [in Greek]; I Anagnostopoulos, ‘Fraud and 

Community fraud (articles fourth to sixth L. 2803/2000)’ (2001) Poinika Chronika 759 [in Greek]; C Mylonopoulos, 
International & European Criminal Law (3rd edn Nomiki Bibliothiki 2021) 466 [in Greek]. 
17 See the Explanatory Report to L. 4689/2020, Part II, General Part. 
18 See the Explanatory Report to L. 4689/2020, Part II, General Part, which also points out the differences concerning the 
concept of embezzlement.  
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models of national criminal law regulating the offences against the EU’s financial interests in 

accordance with Directive 2017/1371. As they could be relevant for the incorporation of the Directive 

into other national legal orders as well, and given that the one selected is quite original and combines 

elements of the other two, all the options are discussed in the following paragraphs.  

More specifically, the first option was to formulate a legislative act transposing the provisions of 

Directive 2017/1371 as lex specialis, which would apply instead of the ordinary rules of the GrCC. 

This was the method used in the case of L. 2803/2000 for the implementation of the PIF Convention 

and it is not an uncommon model for transposition in the Greek legal system.19 However, this option 

was rejected, because (as practice had shown) it could entail a disparity between the levels of protection 

provided to EU property and to national state property; this argument is reasonable, since it would be 

fairly difficult to form the lex specialis with such completeness and complexity, so as to ensure that 

EU property would enjoy the same degree of protection as the equivalent legal interest does based on 

the GrCC,20 and it would be quite a challenge for all future amendments to maintain this fragile 

balance, especially in view of the often fragmented revisions (mainly) of the GrCC. In addition, it was 

obvious that the problems with concurrence, particularly when the same act damages both the EU and 

national property, are inherent in this model.21 

The second option was to intervene at the legislative texts containing the ordinary criminal offences 

corresponding to the ones included in Directive 2017/1371. This would mean amending the GrCC 

provisions on fraud, misappropriation and bribery, and the law on money laundering, so as to apply to 

all the acts covered by the definitions of the Directive. This option was rejected, because (as indicated 

when discussing the second challenge above) the Greek legislation concerned entailed a narrower 

scope of criminalisation than the scope emanating from Directive 2017/1371; so, intervening to adjust 

the existing definitions of the ordinary criminal offences to the definitions of the Directive could 

amount to significantly broadening the scope of criminalisation in general, thus in respect of damaging 

private property or the Greek state’s property too. According to the explanatory report, this was an 

undesirable potential effect; furthermore, given that the GrCC had been replaced less than a year prior 

19 For example, special criminal laws have been adopted in transposition of Framework Decision 2003/568/JHA of 22 July 
2003 on combating corruption in the private sector (Law 3560/2007), Directive  2008/99/EC of 19 November 2008 on the 
protection of the environment through criminal law (Law 4042/2012), Directive 2014/57/EU of 16 April 2014 on criminal 
sanction for market abuse (Law 4443/2016) etc., although each case should be assessed against its own characteristics. 
20 This means that the lex specialis would have to include rules on any provision applicable to the corresponding criminal 
offences of the GrCC, thus concerning all relevant aggravated circumstances or types of penalties or associated offences 
(even outside the GrCC) etc.  
21 See above, fn. 16. 
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to the adoption of L. 4689/2020, introducing such extended amendments within such a short period of 

time would contradict and undermine the concrete and coherent choices made in the new GrCC.  

Although this argument is already adequately justified, one should additionally highlight the fact 

that the definition of fraud under Directive 2017/1371 was not only broader than the one of the GrCC, 

but also different; what’s more, as noted above, the EU definition was in particular “missing” elements 

that are  characteristic of fraud for the GrCC standards. Indeed, a large part of the criticism 

addressed to the EU definition of “fraud” under both the PIF Convention and Directive 2017/1371 was 

founded on the absence of conditions integral to traditional fraud offences, and primarily of a clear 

requirement for deceit.22 As the Greek legislator is not generally reluctant to render national criminal 

law broader or harsher when incorporating EU legal instruments,23 this disparity was crucial in the 

choice not to amend the GrCC in transposition of Directive 2017/1371. However, one should further 

stress, as a third significant point, the fact that this specific legislative act has apparently been drafted 

with exceptional caution, as indicated by the remaining option considered and the model selected.  

The third option that the Greek legislator contemplated for the transposition of Directive 2017/1371 

was a novel one. The idea was to construct a composite model that would consist of existing provisions 

(mostly of the GrCC) and new ones that would be introduced (outside the GrCC) either as ancillary or 

as standalone rules. Using principally existing provisions would entail that EU property is protected 

just as the Greek state’s property; what would have to be left out from such protection, due to the scope 

of criminalisation being narrower under the GrCC than under Directive 2017/1371, would be covered 

by the ancillary provisions; and what would be too distinct to be linked to an existing Greek criminal 

law concept would be regulated in a new provision that would apply instead of any other. By following 

this option, the Greek legislator aspired to safeguard the coherence of the Greek criminal justice system 

and solve central practical problems (such as the ones occurring when the same activity affects both 

22 C Mylonopoulos, Criminal law, Special part (3rd edn PN Sakkoulas 2016) 527 [in Greek]; M Kaiafa-Gbandi ‘Principal 

quandaries of the contemporary case-law of the Greek Supreme Court in the field of substantive criminal law’ (2003) 

Poiniki Dikaiosyni 1264 [in Greek]; A. Charampakis, ‘The relationship of fraud against the state to the so-called 
“community” fraud’ (2003) Poiniki Dikaiosyni 1264 [in Greek]; T Papakyriakou, Tax Criminal Law - The Criminal Law 
Protection of the Tax Interests of the Greek State and the European Union in the Greek Legal System cit. 272; A 
Dionysopoulou, ‘Community fraud’ in N Kourakis (ed) Financial Crimes II (A.N. Sakkoulas 2007) 98 [in Greek]; cf. N 
Bitzilekis ‘The criminal law protection of the financial interests of the EU and especially the offence of Community fraud’ 

(2010) cit. 84. 
23 This has been the case with GrCC provisions transposing Directive 2014/62/EU of 15 May 2014 on the protection of the 
euro and other currencies against counterfeiting by criminal law, and replacing Council Framework Decision 
2000/383/JHA, Directive 2011/93/EU of 13 December 2011 on combating the sexual abuse and sexual exploitation of 
children, etc.. 
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EU and Greek state property) while satisfying the requirements of the EU in terms of protecting its 

financial interests.24  

In other words, the option selected was to transpose Directive 2017/1371 by enabling the 

application of ordinary GrCC rules to criminal offences affecting the EU’s financial interests, provided 

that they are appropriate to address such offences. Consequently, the Greek legislator picked out the 

GrCC provisions that correspond to the criminal offences included in Directive 2017/1371 and 

assessed their suitability to be employed for the latter’s transposition. If a provision was deemed 

appropriate to this end, but was too narrow, an ancillary one, matching the Directive’s wider scope, 

was created and it was equipped with a subsidiarity clause, so as to apply only in the cases that the 

GrCC did not cover. In this manner, the Greek legislator’s concept of fraud, property (etc.) remained 

intact; however, obviously, this also implies that, under such a regime, the same type of behaviour may 

constitute a criminal offence when damaging EU property and not be punishable when damaging 

private or the Greek state’s property. On the other hand, if an existing provision was deemed 

inappropriate to transpose any elements of the Directive, a new one was created to function as lex 

specialis; although this method seems similar to the manner that L. 2803/2000 incorporated the PIF 

Convention into the Greek legal order, it is fair to assume that it is less problematic under L. 4689/2020, 

because it is used only where necessary and as part of a carefully designed system of rules. 

 

2. The Greek system of transposing Directive 2017/1371 and delineating the material 

competence of the EPPO  

 

A notable characteristic of the Greek transposition of Directive 2017/1371 is that it is not easy to 

immediately distinguish how exactly each provision of the Directive is incorporated. Apart from 

choosing a system that is composite in itself, the structure of Part II of L. 4689/2020, which contains 

the transposing rules, does not mirror at all the structure of the Directive.25 In addition, in order to fully 

reveal the details of transposing Directive’s arts 3 and 4, one must read all the articles in Part II 

(because some give information about the scope of application of others) in combination with the 

explanatory report to L. 4689/2020. This complex process, which ultimately involves provisions of 

24 T Papakyriakou, ‘Greek tax criminal law in the light of the new codes and the new legislation for the criminal protection 

of the Union financial interests and the regulation of the interdisciplinary ne bis in idem (Part 1)’ (2021) Poinika Chronika 
401 [in Greek]. 
25 In L. 4689/2020 art. 22 concerns corruption, art. 23 vat fraud, art. 24 the ancillary provisions on fraud and 
misappropriation, art. 25 money laundering, art. 26 general provisions, art. 28 statistics and art. 29 the replacement of L. 
2803/2000.  
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other legal acts too, is necessary to employ, so as to have a clear understanding of how Directive 

2017/1371 is implemented and, consequently, how the material scope of the EPPO is outlined in 

Greece.  

Examining the Greek transposing legislation with the method just mentioned, and having in mind 

that it involves (i) (existing) ordinary criminal offences, (ii) (new) ancillary criminal offences and (iii) 

(new) special criminal offences, one can identify and describe the provisions transposing the criminal 

offences against the EU’s financial in an order corresponding the one of arts 3 and 4 of Directive 

2017/1371 as follows: 

Fraud affecting the EU’s financial interests in respect of non-procurement-related expenditure, as 

defined in art. 3(2)(a) of Directive 2017/1371, is primarily transposed by art. 24(1) of L. 4689/2020.26 

The latter introduces a criminal offence whose definition fully covers the one of the Directive and 

includes a subsidiarity clause dictating that it is applicable unless an act falling within its scope is 

punishable more severely under the provisions on ordinary fraud (art. 386 GrCC) or computer fraud 

(art. 386A GrCC) or fraud concerning subsidies (art. 386B GrCC). Thus, these GrCC articles complete 

the set of transposing provisions and they entail that a behaviour described in art. 3(2)(a) of Directive 

2017/1371 is punishable in Greece under art. 24(1) of L. 4689/2020, but, if it happens to also fulfil the 

conditions of a type of fraud of arts 386 or 386A or 386B GrCC, priority is given to the GrCC provision 

appropriate in each case.27 

Fraud affecting the EU’s financial interests in respect of procurement-related expenditure, as 

defined in art. 3(2)(b) of Directive 2017/1371, is primarily transposed by art. 24(2) of L. 4689/2020. 

Similarly to just above, this article introduces a criminal offence whose definition covers the one of 

the Directive28 and includes a subsidiarity clause determining that it is applicable unless an act falling 

within its scope is punishable more severely as ordinary fraud (art. 386 GrCC) or as computer fraud 

(art. 386A GrCC). Thus, again, these GrCC articles complete the set of transposing provisions and 

they entail that a behaviour described in art. 3(2)(b) of the Directive is punishable under art. 24(2) of 

26 Art. 24 L. 4689/2020 is titled “Ancillary provisions for the protection of the financial interests of the European Union 

(art. 3(2), (a), (b) and (c), art. 4(3) and art. 7 of the Directive)”. 
27 This is a case of transposition by means of (i) and (ii). 
28 Greece criminalises the act when committed in the execution of an organised scheme. This in Greece is interpreted as an 
introduction of elements from point 4 of the Directive’s preamble to the definition of the offence, due to the Greek version 

of art. 3(2)(d) of the Directive referring (most unfortunately) to “defrauding practices”, instead of “fraudulent schemes”, 

which is mentioned in the English version of the Directive; the latter actually corresponds more efficiently to the wording 
of the Greek transposing law. 
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L. 4689/2020, but, if it happens to also fulfil the conditions of a type of fraud of arts 386 or 386A 

GrCC, priority is given to the relevant GrCC provision.29 

Fraud affecting the EU’s financial interests in respect of revenue (other than VAT related), as 

defined in art. 3(2)(c) of Directive 2017/1371, is primarily transposed by art. 24(3) of L. 4689/2020 

and by arts 155, 156 and 157 of the National Code of Customs and Duties.30 Comparably to the two 

previous cases, art. 24(3) introduces a criminal offence whose definition covers (to a certain extent) 

the one of the Directive and includes a subsidiarity clause stating that it is applicable unless an act 

falling within its scope is punishable more severely as ordinary fraud (art. 386 GrCC) or as computer 

fraud (art. 386A GrCC).31 Moreover, acts concerning revenue that is collected particularly through 

customs are excluded from the application of arts 24(3) of L. 4689/2020 and 386 – 386A GrCC, and 

they are punishable solely under arts 155 to 157 of the National Code of Customs and Duties. The 

latter are the existing ordinary provisions determining the overall framework on customs-related 

criminal offences and, obviously, they also apply to cases unrelated to EU’s financial interests 

(meaning that they cover the purely domestic cases as well).32 

Fraud affecting the EU’s financial interests in respect of revenue arising from VAT own resources, 

as defined in art. 3(2)(d) of Directive 2017/1371, is transposed by art. 23 of L. 4689/2020, which 

introduces a new criminal offence corresponding to the one of the Directive and functioning as lex 

specialis; it excludes the application of any provision of the GrCC or of the National Code of Customs 

and Duties (for example when the VAT concerns imported goods) or of the Tax Process Code that 

may seem applicable. This provision is specifically designed to cover acts falling within the scope of 

application of Directive 2017/1371, meaning that it does not apply to purely domestic cases.33 It 

constitutes the one case within the transposing law where the relevant existing provisions were all 

deemed inappropriate and the construction of a new one was considered necessary.34  

29 This is a case of transposition by means of (i) and (ii). 
30 L. 2960/2001 [Official Gazette A 265/22.11.2001]. 
31 This is a case of transposition by means of (i) and (ii). 
32 This is a case of transposition by means of (i). 
33 This is a case of transposition by means of (iii). 
34 T Papakyriakou, ‘Greek tax criminal law in the light of the new codes and the new legislation for the criminal protection 

of the Union financial interests and the regulation of the interdisciplinary ne bis in idem (Part 1)’ cit. Three reasons are 
presented in the explanatory report to L. 4689/2020 for constructing art. 23, which are related to more aspects of the 
discussion under this contribution. See concisely on the reason the national report for Greece herein (section 1.1.2.I.): 
“firstly, to extend the law’s scope to fraudulent evasion of VAT owed to other EU member-States, which is not covered 
under the Tax Process Code; secondly, to sidestep procedural requirements limiting the prosecution of VAT evasion under 
the Tax Process Code, which are not foreseen under the Directive; thirdly, to allow for a properly delineated extension of 
Greek jurisdiction over the proscribed acts, as well as to facilitate the proper exercise of competence by the European 
Public Prosecutor’s Office”. 
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Money laundering (as described in art. 1(3) of Directive (EU) 2015/849) involving property derived 

from the criminal offences covered by Directive 2017/1371 (art. 4(1) of Directive 2017/1371) is 

currently transposed by arts 4 and 39 of L. 4557/2018, that is by the ordinary provisions on the 

predicate offences and on the criminal penalties (respectively) of the law comprising the Greek anti-

money laundering legal framework. Originally, the transposing provision was art. 25 of L. 4689/2020, 

which cited a list of criminal offences that should be considered as predicate offences in the meaning 

of art. 4 of L. 4557/2018 when affecting the financial interests of the EU. Later, L. 4816/2021 added 

these offences directly into the lists of predicate offences for money laundering by amending art. 4 of 

L. 4557/2018.35  

Passive and active corruption affecting the EU’s financial interests, as defined in art. 4(2) of 

Directive 2017/1371, appear –based on the explanatory report to L. 4689/2020 and arts 25, 26 and 27 

therein– to have been transposed by several GrCC provisions on (ordinary) corruption, namely art. 235 

on passive corruption, art. 236 on active corruption, art. 159 on passive corruption of politicians, art. 

159A on active corruption of politicians and art. 237 on active and passive corruption involving a 

judge.36 Especially with regard to arts 235 and 236 GrCC, it was originally necessary for the Greek 

legislator to extend their scope of application to cover corruption involving public officials of other 

Member States and EU public officials irrespective of where the EU body they are working for is 

seated. This was at first ensured by means of art. 22 of L. 4689/2020, which supplemented the 

provisions of the GrCC articles, but it was later confirmed by adjusting the respective definitions in 

arts 235 and 236 GrCC accordingly.37  

Finally, misappropriation affecting the EU’s financial interests, as defined in art. 4(3) of Directive 

2017/1371, is primarily transposed by art. 24(4) of L. 4689/2020, which introduces a definition of the 

criminal offence matching the one of the Directive and includes a subsidiarity clause stating that it is 

applicable unless an act falling within its scope is punishable more severely under the provisions on 

ordinary embezzlement (art. 375 GrCC) or breach of trust (art. 390 GrCC). Thus, these GrCC articles 

complete the set of transposing provisions and are given priority in cases there is an overlap.38 

In total, the transposing provisions of arts 3 and 4 of Directive 2017/1371 are portrayed in the 

following table:  

 PIF provisions Transposition by means of national provisions which are: 

35 This is a case of transposition by means of (i). 
36 This is a case of transposition by means of (i). 
37 By means of art. 3(18) of L. 4637/2019. 
38 This is a case of transposition by means of (i) and (ii). 
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i. the (existing) ordinary ones ii. new 

ancillary 

iii. new 

special 

3(2)(a) Fraud; 

non-procurement-

related expenditure 

GrCC 386 (fraud); 386A 

(computer fraud); 386B (fraud 

concerning subsidies)  

24(1) L. 

4689/2020 

 

3(2)(b) Fraud; 

procurement-related 

expenditure 

GrCC 386 (fraud); 386A 

(computer fraud)  

24(2) L. 

4689/2020 

 

3(2)(c) Fraud; 

revenue-non VAT 

GrCC 386 (fraud); 386A 

(computer fraud)  

24(3) L. 

4689/2020 

 

155–157 National Code of 

Customs & Duties 

  

3(2)(d) Fraud; 

revenue-VAT 

  
23 L. 

4689/2020 

4(1) Money 

laundering 

4 (& 39) L. 4557/2017 anti-

money laundering 

  

4(2) Corruption  GrCC 235 (passive 

corruption)[*] 236 GrCC (active 

corruption)[*] 

[* +22 L. 4689/2020]  

159 (passive corruption of 

politicians); 159A (active 

corruption of politicians); 237 

(corruption involving judges) 

  

4(3) 

Misappropriation  

GrCC 375 (embezzlement); 

390 (breach of trust) 

24(4) L. 

4689/2020 

 

Against this background, it becomes evident that examining the Greek system of transposing 

Directive 2017/1371 on the basis of the guidelines essentially provided by the rules included in L. 

4689/2020 indeed reveals the system’s details, purpose and inner correlations to the extent necessary 

for an unhindered implementation. In this context, it is verified that the system’s complexity is not the 

result of randomness or poor structure and that L. 4689/2020 functions as an effective starting point to 

reach and collect all the transposing provisions and thus delineate the material competence of the 

EPPO. Besides, the choice to transpose a Directive by mirroring its internal order may be helpful to 
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identify the transposing provisions, but it is not an end in itself or even a priority,39 and it does not 

ensure a successful transposition. The Greek legislator has obviously spotlighted the aim of effectively 

incorporating the provisions of Directive 2017/1371 into national law in such a way that they may be 

implemented as efficiently as concepts and rules having their origin in the Greek legal order. This 

amounts to a substantive and of major importance assimilation of the protection of EU property and to 

the protection of Greek state’s property. 

 

3. Assessment of the system: new challenges ahead? 

 

The Greek system adopted for the transposition of Directive 2017/1371 will be most properly 

evaluated in time, after it has been applied in practice and it has been tested against its goals relating 

predominantly to the protection of the EU’s financial interests and the operation of the EPPO. 

However, it is possible to make an early effort to assess its strong points and weaknesses by examining 

the potential challenges it may bring about.40  

It has been mentioned before within this study that, beyond the objectives that concern the 

implementation of the EU legal instruments, the transposing provisions were structured with the aim 

of not altering traditional concepts of the Greek criminal justice system. Nevertheless, the main 

underlying objective of any legislative act in the field of criminal law is (or at least it must be) to 

safeguard the fundamental principles of criminal law.41 In this regard, it is worth noting that the 

conversation on L. 4689/2020 is largely focused on the characteristics of the system built (and 

especially on the choice to combine ordinary provisions with new ancillary ones), exactly because this 

system does not generate overwhelming challenges in respect of abiding by the fundamental criminal 

law principles. This is a significant feature of the legal framework discussed, as it is not uncommon 

for Greek legislation transposing EU criminal law instruments to be visibly problematic basically in 

terms of the obligation to ensure the clarity of the definition of a criminal offence (as dictated by the 

principle of legality) or the principle of proportionality. 

39 For example, the Bulgarian legislation does not appear to provide a starting point, so as to enable identifying and 
collecting all the provisions involved. On the contrary, they are scattered in the national Criminal Code and certain special 
legislative acts, which can be singled out based on the fact that they correspond to the types of behaviour included in 
Directive 2017/1371. See on this the national report for Bulgaria herein. 
40 Greece is among the several Member States against which the European Commission has initiated infringement 
proceedings for not transposing Directive 2017/1371 correctly (INFR(2021)2236). However, it is still not possible to access 
the reasons on non-conformity detected by the Commission. 
41 See most indicatively the European Criminal Policy Initiative (ECPI), ‘A Manifesto on European Criminal Policy’ (2009) 

ZIS 707. 
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As for the structural peculiarities of the system, first of all it is fair to argue that they are strongly 

linked to the particular legal act transposed. Directive 2017/1371 regulates the protection of an EU 

legal interest, whose national counterpart is already fully protected within the legal orders of the 

Member States by means of well-known and long-standing criminal law provisions. This condition, 

which was decisive for the Greek legislator, does not occur often. For example, the requirements in 

incorporating fraud against the financial interests of the EU were not equivalent to the ones that 

concerned the transposition of human trafficking offences (which affect personal legal interests and 

were rather modern and most likely not covered adequately as such by national legislations) or the 

criminal offences against the environment (where a decisive element was found in the fact that they 

were formed to depend on the violation of administrative rules). Therefore, especially the need to 

formulate ancillary provisions, which is the novel part of this transposing scheme, may not be relevant 

to many other criminal offences, at least not in the exact same way. In conclusion, the system 

introduced for the criminal offences against the EU’s financial interests constitutes a truly exceptional 

method of transposition. However, this should not lead to the assumption that it is consisted of 

unfamiliar notions; on the contrary, the system’s function is based on common rules of the Greek 

criminal justice framework, namely on the rules on concurrence. Thus, although it amounts to a special 

method of transposition, it is composed of conventional rules.  

Quite interestingly, the most important questions on the topic seem to share a link to a single 

element: the Greek legislator’s central aim to combine the implementation of Directive 2017/1371 

with the assimilation of the protection of the EU property to the protection of the Greek state’s 

property. In order to achieve this, apart from transposing the Directive as already presented, art. 26(3) 

of L. 4689/2020 extends the scope of certain GrCC provisions to cases affecting the EU’s financial 

interests. These provisions apply when there is damage to the property of the state (and, since L. 

4689/2020, of the EU) that exceeds the amount of 120 000 euro and they refer not only to most of the 

GrCC criminal offences involved in the Directive’s transposition (fraud, computer fraud, 

embezzlement and breach of trust), but also to those that concern the production and use of forged 

documents, false statements by public officials and aggravated theft.42 Such an extension, which was 

not dictated by the Directive, signifies the Greek legislator’s effort to satisfy the obligations deriving 

form art. 325 TFEU;43 at the same time, they complement and unify the protection of EU property as 

a legal interest, so they evidently serve the inner consistency of the GrCC. Nonetheless, one should 

42 See the national report for Greece herein (section 1.1.2.IV.). 
43 See expressly T Papakyriakou, ‘Greek tax criminal law in the light of the new codes and the new legislation for the 

criminal protection of the Union financial interests and the regulation of the interdisciplinary ne bis in idem (Part 1)’ cit; 
the Explanatory Report to L. 4689/2020, Part II, General Part. 
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bear in mind that the criminal offences of Directive 2017/1371, as implemented by the Member States, 

delineate the material competence of the EPPO. As the latter set of criminal offences of art. 26(3) of 

L. 4689/2020 does not correspond to and does not transpose criminal offences of the Directive, it 

should not be considered to fall within the material competence of the EPPO, in spite of being part of 

L. 4689/2020 and even though it is most likely going to be dealt with by the EPPO, as “inextricably 

linked” to fraud offences, after all.  

Conversely, the ancillary offences of L. 4689/2020, which apply instead of fraud and 

embezzlement, are not equipped with such clauses (unlike fraud and embezzlement). Similarly, they 

are not linked to other aggravated versions of the GrCC criminal offences or to mitigating 

circumstances. This does not oppose Directive 2017/1371, because, on the one side, the only obligation 

that is relevant to aggravated liability (introduced by art. 8 therein, requiring Member States to ensure 

that committing an offence affecting the EU’s financial interests within a criminal organisation shall 

be an aggravating circumstance) does not bind Greece, due to the Greek legislation satisfying the 

condition of point 19 of the Preamble to the Directive (meaning that the criminal offences on organised 

crime are punishable as separate offences and this may indeed lead to more severe sanctions); on the 

other side, incorporating the mitigating circumstances of art. 7(4) of the Directive (providing basically 

that, if the damage or the advantage involved is less than 10 000 euro, Member States may punish with 

non-criminal sanctions) was left to the direction of the Member States. Still, these discrepancies stand 

out in a system that was built to assimilate and they may cause practical problems or even challenges 

to the fundamental principles of law. 

In the same direction, one notices that, as stated in the explanatory report to L. 4689/2020, the 

concept of creating ancillary offences was based on associating them with a somewhat less severe 

punishment than the one provided for their respective GrCC provisions, in order to allow for the latter 

to apply in cases of overlap. In specific, both the ancillary offence and its GrCC counterpart was 

punishable with the same imprisonment framework, but the latter was also punishable with a pecuniary 

penalty. This did not oppose the Directive, which does not require for the provision of pecuniary 

penalties; and, unlike the points made in the previous paragraph, it could be justified based on the 

principle of proportionality, as an expression of the legislator’s estimation that the ancillary offence, 

which indeed lacks some of the elements of the respective GrCC offence, is somewhat less grave than 

the latter.  

However, these subsidiarity clauses and the provisions on the penalties are interesting from a 

different perspective. In November 2021, the main Greek provision on fraud, art. 386 GrCC, was 
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amended by means of L. 4855/2021,44 so as to include a version of causing “particularly serious 

damage” and the relevant penalty framework. The amended provision, which used to cite that the basic 

act of fraud is “punishable with imprisonment and a pecuniary penalty”, now reads that the act is 

“punishable with imprisonment, and if the damage caused is particularly serious, with imprisonment 

of at least three (3) months and a pecuniary penalty”. In accordance with this wording, it appears that 

the pecuniary penalty is no longer provided for basic acts of fraud, but only for the ones causing serious 

damage; if this is the case, the element that was critical to distinguish between the basic ordinary fraud 

of the GrCC and the ancillary “fraud” of art. 24 of L. 4689/2020 has been abolished. Although such 

an interpretation cannot be derived from the expressed intention of the legislator with regard to the 

amendment of art. 386(1) GrCC by L. 4855/2021, it cannot be excluded solely based on this expressed 

intention.  

What is most significant to stress here, though, lies elsewhere. Obviously, incorporating the 

provisions of Directive 2017/1371 into the GrCC ensures that the relevant legislative framework will 

benefit from the amendments of the GrCC aiming to keep up with future developments (as the Greek 

legislator tends to intervene more often to the Codes than to special criminal laws transposing EU 

legislation); yet, at the same time, it will suffer from any unfortunate amendments. Against this 

background, a major challenge emerges. The Greek legislator’s decision to implement the existing 

GrCC provisions in order to punish acts of fraud against the EU’s financial interests and to delineate 

the material competence of the EPPO entails the obligation for any future amendment of the GrCC to 

still respect these EU legal acts and not contradict the duties deriving from them. More generally, the 

Greek legislator must always have in mind that the provisions on fraud, computer fraud, fraud 

concerning subsidies, active and passive corruption of public officials, judges and politicians, 

embezzlement and breach of trust, money laundering and customs-related offences are at the heart of 

the legal framework on the functioning of the EPPO and can be touched upon only by ensuring that 

the Greek legislation remains in conformity to EU law them. And this may be the most difficult 

challenge that the system examined herein will be called to face.45 

 

44 Official Gazette A 215/12.11.2021.  
45 There have been cases where the Greek legislation was originally in conformity to EU law and no longer was after an 
amendment (for example with regard to criminal offences against information systems, bribery, terrorism, etc.). This is the 
result of losing sight of the connection with the EU legislation, but mostly of a rather incautious and fragmental approach 
to the legislative text amended. 
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4. Concluding thoughts and proposals 

 

The Greek model adopted for the protection of the EU’s financial interests and for the 

determination of the material competence of the EPPO is a complete system of rules with clear content 

and fixed links between the criminal offences it encompasses. At an area where the need to satisfy 

procedural aspects through substantive criminal law46 had even lead to proposals on introducing the 

definitions on these criminal offences by means of a Regulation,47 so as to ensure the smooth function 

of the EPPO, the Greek model expresses a divergent approach, as it aims to safeguard the coherence 

of the national criminal law system, without retreating from serving the EU law objectives. Given that 

any EU criminal law instrument or institution still has to efficiently operate within the legal systems 

of the Member States, the smooth function especially of the national transposing rules is in reality a 

factor of such an effective operation. Against this background, the Greek model is indeed interesting 

to study or for other Member States to potentially contemplate.  

However, it is also clear that the same amount of effort that was put into building it must be invested 

in maintaining its critical elements and balances, and in dealing with all the emerging challenges. To 

this end, it seems that it would be of added value to identify the provisions involved in the model (as 

in the table under section 2 herein) and reference them to a codifying instrument, whose content would 

be automatically refreshed and updated with each amendment of any of the provisions. A codifying 

instrument would allow for the provisions to continue to function regularly within the legislative acts 

where they are included (namely the GrCC, L. 4689/2020, L. 4557/2028 and the National Code of 

Customs and Duties), it would not have a legal effect on them and it would not disrupt the inter-

relationships between them as they have been shaped by L. 4689/2020. Moreover, the fact that each 

provision is an active constituent element of the system protecting the EU’s financial interests would 

be at all times visible; this would facilitate accessing the system, using it properly and amending it 

with caution. 

46 M Kaiafa-Gbandi, ‘Supranational determination of criminal repression: ideological axes of the development of EU 
criminal law’ (2018) Poinika Chronika 501 [in Greek]. 
47 A Juszczak and E Sason, ‘The Directive on the Fight against Fraud to the Union’s Financial Interests by means of 

Criminal Law (PFI Directive) – Laying down the foundation for a better protection of the Union’s financial interests?’ 

(2018) Eucrim 86. 
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Convention Judiciaire d’Intérêt Public:  
Boosting EPPO’s competence in France by engaging  
legal persons’ criminal liability in ADR mechanisms 

 
 

Marta Positò1 

SUMMARY: Introduction – 1. The rise of diversionary measures against PIF crimes in France – 2. 
The success of the Convention Judiciaire d’Intérêt Public between innovation and derogation – 3. The 
place of the victim – 4. The purposes of the CJIP – 5. A tailor-made restorative justice on PIF crimes 
for legal persons – 6. A divergence of interests between legal and natural persons – Brief conclusion 

 
ABSTRACT: This Chapter illustrates the provisions of Law n. 2020-1672 on the Establishment of the 
European Public Prosecutor’s Office, the environmental justice and the specialised criminal justice 

that implements Regulation (EU) 2017/1939 in the French legal order. Law n. 2020-1672 has triggered 
a deep renovation of one of the leading tools in fighting legal entities’ financial delinquency in France: 
the Convention Judiciaire d’Intérêt Public. This Convention stems from the American «deferred 
prosecution agreement» model of negotiated justice and introduces a new type of ADR that implies 
the conclusion of a financial transaction between the legal person and the Financial Public Prosecutor 
and the compliance of a program under the control of the French Anticorruption Agency.     
 
KEYWORDS: diversion; corporate crimes; France; EPPO; PIF crimes  

 

Introduction  

 

In recent years, the fight against criminal offences against EU financial interests has reached 

outstanding levels in terms of judicial cooperation and mutual trust among Member States.  

The transposition of the PIF Directive settles a common framework for tackling major financial crimes 

and raising strong criminal policy awareness. Now it is time for Member States to implement it. From 

1 Ph.D. Candidate in Criminal procedural law, Department of Law, University of Perugia, 
marta.posito@studenti.unipg.it  
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this perspective, the establishment of the European Public Prosecutor’s Office gives a clear direction: 

European Delegated Prosecutors will underpin national tools by enhancing already existing measures 

under national laws.  

The transnational rise of restorative justice in criminal law calls upon an analytical follow-up of the 

most remarkable developments in the field of PIF crimes. Examining the spread of Alternative Dispute 

Resolution (ADR) mechanisms in stemming PIF crimes could eventually and partially lead to a 

paradigm shift in pursuing PIF goals. This might be particularly relevant when it comes to both 

financial and economic infringements generally committed by legal persons. In this regard, the solution 

adopted by France is an interesting example.  

 

 

1. The rise of diversionary measures against PIF crimes in France  

 

Diversionary measures are gaining a core space according to French criminal policies. In the French 

legal system special attention is devoted to legal person’s criminal liability in this field. This tendency 

implies legislative progress on two main axes. The first is the provision of tighter sanctions for fiscal 

fraud, corruption, money laundering and related infractions that are punished under the Law Sapin II 

of 2016, the Anti-Fraud Act of 2018, and Law n. 2020-1672 on the European Public Prosecutor’s 

Office2. The second is the implementation of Alternative Dispute Resolution measures.  

The provisions on environmental justice and specialised criminal justice demonstrate the French 

legislator’s effort to implement and increase the power of specialised jurisdictions, namely the 

Financial Public Prosecutor and the French Anticorruption Agency.  

The Convention Judiciaire d’Intérêt Public is a fundamental achievement of this legislative trend.  

The CJIP is addressed to legal persons that are indicted by the Public Prosecutor or are committed to 

trial before the Juge d’Instruction for offences of corruption, influence peddling, fiscal fraud and 

related money laundering3 and associated infractions. 

2 Loi n. 2016-1691 du 9 décembre 2016 relative à la transparence, à la lutte contre la corruption et à la modernisation de 
la vie économique ; Loi n. 2018-898 du 23 octobre 2018 relative à la lutte contre la fraude ; Loi n. 2020-1672 du 24 
décembre 2020 relative au Parquet européen, à la justice environnementale et à la justice pénale spécialisée. 
3 The Judicial Public Agreement was initially conceived as an alternative to prosecution just for:  one or more crimes listed 
in Articles 433-1, 433-2, 435-3, 435-4, 435-9, 435-10, 445-1, 445-1-1, 445-2, 445-2-1, 434-9 (7) and 434-9-1 (2) of the 
Criminal Code; the laundering of crimes provided for in Articles 1741 and 1743 of the Code Général des Impôts and 
associated infractions. The Law n. 2018-898 extended the application of the CJIP to the offences of fiscal fraud as defined 
in Articles 1741 and 1743 of the Code Général des Impôts.  
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Articles 41-1-2, 180-2, and 180-3 of the Code of Criminal Procedure (CCP), the Circular on Law Sapin 

II4 and the Guidelines of the Parquet National Financier and the Agence Française Anticorruption5 

regulate the discipline of the Judicial Public Agreement. The establishment of the Judicial Public 

Agreement in 20166 in respect of economic crimes was such a success that Law n. 2020-1672 

positively extended it to environmental crimes (Article 41-1-3 CCP). It is interesting to examine the 

criminal policy beneath it, which is balancing interests of different nature belonging to different 

entities, such as legal persons, natural persons, law enforcement authorities and victims. Furthermore, 

considering that the Judicial Public Agreement is also conceived for enabling international cooperation 

among criminal prosecution authorities of different Member States, an analysis of the French European 

Delegated Prosecutor settlement should be done in parallel.  

 

 

 2. The success of the Convention Judiciaire d’Intérêt Public between innovation and 

derogation  

 

The Convention Judiciaire d’Intérêt Public reforms and implements the model of restorative probation 

designed by the American «deferred prosecution agreement»7 on fraud, bribery and other economic 

crimes. In fact, it implies a financial transaction between the legal person and the Financial Public 

Prosecutor and the acceptance of a compliance program under the control of the French Anticorruption 

Agency.  

4 Circulaire relative à la présentation et la mise en œuvre des dispositions pénales prévues par la loi n°2016-1691 du 9 
décembre 2016 relative à la transparence, à la lutte contre la corruption et à la modernisation de la vie économique, 
CRIM/2018-01/G3-31.01.2018. 
5 Parquet National Financier and Agence Française Anticorruption Guidelines of 26 June 2019, Lignes directrices sur la 
mise en œuvre de la Convention Judiciaire d’Intérêt Public.  
6 By Article 22 of Law n. 2016-1691 on transparency, fighting corruption and modernising economic life (Law Sapin II).  
7 As observed by Mangiaracina: ‘‘Si tratta di un accordo con il quale il prosecutor presenta un’accusa a carico di una 
persona giuridica (o anche di una persona fisica), ma decide di rinviare l'eventuale esercizio dell'azione penale, dandole 
un determinato tempo per adempiere ad una serie di prescrizioni che, una volta realizzate, le eviteranno il processo: il 
deferment deve essere autorizzato dall'autorità giudiziaria procedente’’ (A Mangiaracina, ‘Legal Entities and Alternatives 
to Prosecution: the Deferred Prosecution Agreements in United Kingdom and in France’ (2018) Cassazione Penale 2184). 
On the same issue it has been remarked that: “As a discretionary tool, a DPA is reached between prosecutors and 
defendants where the latter are accused of bribery. It involves the suspension of a criminal indictment for an agreed period, 
in exchange for the defendant fulfilling certain agreed conditions. The final approval of a DPA will rest with the court. The 
prosecutor will notify the court that the suspended criminal proceedings should be discontinued on the condition that the 
defendant has satisfied the terms and conditions once a DPA expires. Should there be any breach, the court can bring it to 
an end leaving the SFO to proceed with a criminal prosecution. Corporations can thus avoid the stigma of a criminal 
conviction and the collateral consequences that a prosecution may bring, but are still effectively punished for their 
crimes.’’ (Q Bu, ‘The Viability of Deferred Prosecution Agreements (DPAs) in the UK: The Impact on Global Anti-Bribery 
Compliance’ (2021) European Business Organization Law Review 174). 
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When the CJIP entered in force, the Decree n. 2017 -660 of April 27th, 2017 regulated the proceeding 

by including a Section 2bis in the second part of the Criminal Procedure Code (Chapter II, Title I, 

Book I). As pointed out by the Ministry of Justice8, the CJIP can be introduced both during a 

preliminary inquiry conducted by the Public Prosecutor (i.e. when the public action has not been 

exercised yet) and during the investigation phase (before the Juge d’Instruction). In the latter case the 

CJIP has a suspensive effect on the criminal proceeding, and its correct execution leads to a dismissal 

order. Conversely, in the event of a breach of the Judicial Public Agreement, the criminal proceeding 

resumes its course.  

The main condition for deploying the Judicial Public Agreement in the investigation phase was 

originally the guilty plea of the indicted legal person, meaning that the legal person had to acknowledge 

both the description of the facts and the legal qualification of the offences. Then, since 2020, the guilty 

plea condition has been repealed by Article 14 of Law n. 2020- 1672, aligning the investigation phase 

to the preliminary inquiry.  

The Guidelines - Lignes directrices sur la mise en œuvre de la Convention Judiciaire d’Intérêt Public 

- 9 stress the importance of the cooperation of the legal person as an essential element determining a 

positive assessment towards the compliance of the agreement and the definition of the amount of the 

fine and related obligations.  Law n. 2020-1672 streamlines the regulation of the procedure and the 

conclusion of the Judicial Public Agreement, simplifying many formal requirements10.  

The innovations introduced by Law n. 2020-1672 have made the procedure of the CJIP a very 

advantageous tool for legal persons.  By adhering to this procedure, a legal person may obtain a final 

definition of its case without having to admit any responsibility in a maximum period of three months 

of negotiations.  

Moreover, the correct execution of the agreement extinguishes the judicial proceeding and will not 

result on the legal person’s criminal records.  

As a matter of fact, the creation of a tool that resembles more to a negotiated justice instrument than 

to a restorative justice measure led a part of the doctrine to express some concerns about the CJIP’s 

8 See Circulaire relative à la présentation et la mise en œuvre des dispositions pénales prévues par la loi n°2016-1691 du 
9 décembre 2016 relative à la transparence, à la lutte contre la corruption et à la modernisation de la vie économique cit. 
10 ff. 
9 PNF – AFA, Lignes directrices sur la mise en œuvre de la Convention Judiciaire d’Intérêt Public, cit. 
10 The Decree n. 2021-1045 of August the 4th, 2021 amended the Regulatory part of the Code of Criminal Procedure 
(Articles R. 15-33-60-2, R.15-33-60-3, R. 15-33-60-6, R. 15-33-60-7). 
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propensity to establish a derogatory regime for legal persons, concerning fiscal fraud litigation above 

all.11   

 

3. The place of the victim  

 

Once identified, the victim must be notified of the initiation of the procedure. However, the victim has 

a limited role in the criminal proceeding. During the preliminary inquiry, in the context of the 

alternative procedure, the victim has no power to claim the activation of the agreement or appeal 

against it. Anyway, within the criminal proceeding it is granted the possibility to file a civil claim.  

Additionally, it seems that the victim’s compensation does not represent a binding obligation under 

the Judicial Public Agreement12, pursuant to Article 41-1-2 (2)(7) and (5)(1) CCP.  Obviously, the 

victim has the right to be heard in order to assess the damage suffered and the compensation due by 

the legal person, but this has no impact on the definition of the amount of the indemnity (Article 41-

1-2 (1) (5) CCP). In this framework, victims may find themselves in unbalanced conditions.  The lack 

of effective participation of the victims within the procedure could implement civil law proceedings, 

diminishing the restorative aim of the criminal jurisdiction.   

Then again, when looking at the CJIP structure combined with the provision of Article 2 CCP, it 

becomes complicated to identify the natural persons who have directly suffered from PIF crimes.  

Consequently, granting a proper place to the victims could represent a critical issue within the 

procedure of the Judicial Public Agreement on the basis of the Directive (EU) 2012/2913. 

 

 

4. The purposes of the Convention Judiciaire d’Intérêt Public   

 

11 See e.g. L Rousseau and N Nabih, ‘Les dérives néfastes du mécanisme de la Convention judiciaire d’intérêt public’ 

(16.5.2022) Dalloz Actualité <https://www.dalloz-actualite.fr/node/derives-nefastes-du-mecanisme-de-convention-
judiciaire-d-interet-public >. As remarked also by M Galli, ‘Une justice pénale propre aux personnes morales. Réflexions 
sur la convention judiciaire d'intérêt public’ (2018) Revue de science criminelle et de droit pénal comparé 359- 385. 
12 Article 41-1-2 CCP provides for the contents of the Judicial Public Agreement. The Agreement shall lay down the 
payment of a public interest fine to the Treasury. The amount of the fine must be proportionate to the advantages obtained 
by the crimes within the limit of the 30% of the average annual turnover, calculated on the latest three annual turnovers. 
The payment could be phased and scheduled by the Public Prosecutor, over a period of maximum one year. Besides, the 
Agreement shall foresee the subjection of the legal person to a compliance program assuring the performance of measures 
and procedures set out by Article 131-39-2 (2) CCP, for a maximum of 3 years, under the control of the Agence Française 
Anticorruption. 
13 The Directive (EU) 2012/29 establishing minimum standards on the rights, support and protection of victims of crime 
was transposed into French law through Law n. 2014-896 of August the 15th, 2014 on the individualisation of sentencing 
and reinforcing the effectiveness of criminal sanctions, which consolidate the notion of restorative justice in the French 
legal system. 
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Restorative justice’s main objective is to protect and grant compensation to the victims rather than to 

obtain a swift solution of the case opened against the offender; therefore, it would be simpler not to 

include the Judicial Public Agreement within the list of restorative means. This is even more evident 

in the light of Article 10-1 CCP, the provision which defines restorative justice measures in the French 

criminal law. 

It could also be argued that the Convention Judiciaire d’Intérêt Public is aimed at solving cases of 

greater complexity and crimes with specific peculiarities, thus extending the restorative justice 

scenario to encompass its original boundaries. When considering the legal persons liability in the area 

of financial and economic crimes, the affected victims are public bodies and institutions; however, 

they cannot be considered as ‘‘victims’’ strictly speaking14.  

The notion of restorative justice normally refers to a private sphere of interests. On the contrary in this 

framework, it assumes a public connotation. The public interest of the State, the Fiscal Administration 

and that of the European Union may be identified in the fiscal recovery of the product or the profit of 

PIF crimes.  

It is thanks to the Judicial Public Agreement that France has recently recovered about 3,032 billion 

Euros and obtained the payment of nearly 662 million Euros to the Fiscal Administration15.  

In a nutshell, the execution of the Judicial Public Agreement mainly consists in paying a fine which 

often represents a minor amount of money of the total turnover of a big company; a fortiori, considered 

that the turnover may also derive from the crimes themselves. 

The educational function of the restorative and diversionary measures is likely to be overshadowed 

when applied to the protection of the financial interests in the occasion of the prosecution of the crimes 

committed by the legal person16. Furthermore, within the procedure of the Convention Judiciaire 

d’Intérêt Public, the general purpose of prevention may be devoid of substance.  

On the special prevention’s side, the programme to monitor and prevent corruption and misbehaviours 

might fall within the field of damage mitigation and compliance17, rather than in the area of prohibition. 

14 It may be possible to make the difference among direct victims (e.g. public entities, States) and indirect victims (e.g. 
private citizens) which could be identified as the ‘‘weak’’ party within restorative justice proceedings in the area of 
corporate crimes. 
15 Commission des lois constitutionnelles, de la législation et de l’administration générale de la République – (Mme Naïma 
Moutchou, rapporteuse) of 24 November 2020, Examen des articles du projet de loi, adopté par le Sénat, relatif au Parquet 
européen et à la justice pénale spécialisée (n° 2731), Compte rendu n°26. 
16 This concern, which is broadly shared by the literature on white-collar criminality, is mostly linked to legal persons 
rather than to natural persons. See G Mannozzi, ‘Il crimine dei colletti bianchi: profili definitori e strategie di contrasto 
attraverso i metodi della giustizia riparativa’ (2017) ampliamento ed aggiornamento del saggio contenuto in AA.VV., 
Scritti per Luigi Lombardi Vallauri (Wolters Kluwer-Cedam 2016), pp. 847-861, 1384 ff. 
17 See É Russo, ‘CJIP: ajustements apportés par la loi du 24 décembre 2020 et autres sujets de réflexion pour l’avenir’ in 
Dossier. La loi Parquet européen et justice pénale spécialisée (2021) Actualité Juridique. Pénal 68-70. 
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Similarly, these developments will reflect important consequences on the role played by the European 

Delegated Prosecutor under Article 40 of the Regulation (EU) 2017/1939.   

 
 

5. A tailor-made restorative justice on PIF crimes committed by legal persons  

 

Indeed, countering crimes against the EU financial interests on a larger scale necessarily involves an 

international scenario that promotes action by legislators on addressing white-collar criminality18 (in 

particular corporate crimes and occupational crimes).  

The Judicial Public Agreement introduced a tailor-made measure to tackle offences committed by legal 

persons. This measure combines various challenging aspects of negotiated justice that question the 

overall restorative objective of the Agreement itself. 

The cooperation of legal persons is a common practice within the negotiations and the drafting of the 

Convention Judiciaire d’Intérêt Public. The legal person may collaborate by leading internal inquiries, 

self-reporting and providing documents and relevant information to the Public Prosecutor. This 

cooperation could result in a mitigating circumstance in determining the amount of the fine and the 

obligations attached thereto.  

The legal person has the right to withdraw from the Judicial Public Agreement within 10 days from its 

conclusion. In this circumstance and when the proposal of CJIP is not validated by the President of the 

Tribunal Judiciaire, the Public Prosecutor cannot reuse the documents or declarations received from 

the legal person during the negotiations before the court19.  

18 To be understood in its criminological-judicial meaning. 
19 See Article 41-1-2 (3) (2) CCP. On this point, M Krouti and P Dufourq, ‘Décryptage des nouvelles lignes directrices sur 

la mise en œuvre de la convention judiciaire d’intérêt public’ (2019) Dalloz Actualité <https://www.dalloz-
actualite.fr/flash/decryptage-des-nouvelles-lignes-directrices-sur-mise-en-oeuvre-de-convention-judiciaire-d-inte > :  
 ‘‘Le deuxième alinéa de l’article 41-1-2, III, du code de procédure pénale prévoyait déjà une forme de confidentialité 
attachée aux documents transmis « au cours de la procédure prévue au présent article », similaire à l’article 495-14 du 
code de procédure pénale applicable à la CRPC, mais ne visait toutefois que des hypothèses postérieures à la signature 
d’une convention (rétractation de la personne morale ou refus de valider par le président du tribunal de grande instance). 
La circulaire du 31 janvier 2018 n’apportait pas plus de précisions. 
Les lignes directrices viennent donc, enfin, régler la question épineuse du sort des documents en cas d’échec des 

négociations. Et cette réponse est limpide : aucune disposition n’interdit au parquet, en cas d’interruption des discussions 

en vue de parvenir à une CJIP, de faire état devant un tribunal correctionnel de toutes les informations transmises par la 
personne morale avant la formalisation d’une proposition de convention. 
Dit autrement, tout ce qui a été versé ou communiqué par la personne morale avant tout accord sur l’exposé des faits, sur 

la qualification pénale susceptible de leur être appliquée et sur la nature et le quantum de ses obligations pourra être 
réutilisé par le parquet. Concrètement, si une part de risque est sciemment assumée par la personne morale entamant des 
discussions avec le parquet quand celui-ci a déjà ouvert une enquête préliminaire et dispose, in fine, de moyens pour la 
nourrir, cette part de risque est, compte tenu de ce qui précède, d’autant plus considérable en cas d’initiative spontanée 
et de coopération subséquente’’.  
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Conversely, according to Article 77-2 (2) CCP, the Public Prosecutor can still make use of documents 

or information provided by the legal person during the preliminary inquiry and before the initiation of 

the CJIP in the framework of a new inquiry. In addition, in case of incomplete fulfilment of the Judicial 

Public Agreement, the Parquet National Financier and the Agence Française Anticorruption can 

choose to retain all kinds of documents provided by the legal person for further investigations.  

These provisions mark the distinction between the safeguard of the principle of fair trial20  with regard 

to the possibility to reuse the evidence gathered during the consensual CJIP process and the legality 

principle and the exercise of public action21 concerning the evidence produced in the course of the 

preliminary inquiry or the investigation phase before the initiation of the diversion procedure.    

It can, therefore, be observed that cooperation implies both advantages and potential risks for legal 

persons. According to the cases covered until now, the legal persons involved in the commission of a 

financial crime have relevant assets and a multinational echo (such as Google, JPMorgan, McDonald’s, 

Airbus SE, HSBC22). 

However, the proper execution of the Judicial Public Agreement protects the privacy and the market 

reputation of the legal person involved in the proceeding because the negotiations are confidential. In 

this regard, the publication of the validated agreement is not very influential; on the contrary it may 

help avoid the violation of the ne bis in idem principle. Nonetheless, it could be relevant to examine 

20 Stated in Article 6 of the European Convention on Human Rights and Articles 47 and 48 of the European Charter of 
Fundamental Rights. 
21 Principles set out in Article 111- 3 CC and Article 31 CCP. 
22 The Judicial Public Agreements stipulated between these legal persons and the Parquet National Financier are an 
example of the tension between the exigence of the State to counter serious economic crimes and the interest of corporations 
to protect their privacy and reputation in international markets due to their assets. In this regard, the site of the Tribunal de 
Paris provides for the published agreements, together with the Ministry of Justice, the Parquet National Financier and the 
Agence Française Anticorruption:  
- CJIP, PNF v. AIRBUS SE, n. PNF 16 159 000 839, 29.1.2020:  corruption and corruption of a foreign public agent - total 
amount of the Public Interest Fine 2 083 137 455 €;  
- CJIP, PNF v. HSBC PRIVATE BANK (SUISSE) SA, n. PNF 11 024 092 018, 30.10. 2017: illegal banking solicitation, 
laundering of fiscal fraud – total amount 300 000 000 € (157 975 422 € of Public Interest Fine and 142 024 578 € of 
monetary damages);  
- CJIP, PNF v. SARL GOOGLE FRANCE, GOOGLE IRELAND LIMITED, n. PNF 15 162 000 335, 3.9.2019: fiscal 
fraud and complicity in fiscal fraud – total amount of the Public Interest Fine 46 728 709 € Google France and 453 271 
291 € Google Ireland;  
- CJIP, PNF v. JPMORGAN CHASE BANK, NATIONAL ASSOCIATION, n.  12 174 072 093, 26.8.2021: complicity in 
fiscal fraud – total amount of the Public Interest Fine 25 000 000 €;  
- CJIP, PNF v. McDONALD’S FRANCE, McDONALD’S SYSTEM OF FRANCE LLC, MCD LUXEMBOURG REAL 

ESTATE S.A.R.L., n. PNF 15 352 000 012, 31.5.2022: fiscal fraud, aggravated fiscal fraud, money laundering and other 
infractions – total amount of the Public Interest Fine 508 482 964 € (229 730 392 € McDONALD’S FRANCE; 7 180 542 

€ McDONALD’S SYSTEM OF FRANCE LLC; 271 572 030 € MCD LUXEMBOURG REAL ESTATE S.A.R.L.). 
Tribunal de Paris, Convention Judiciaire d’Intérêt Public (CJIP), < https://www.tribunal-de-paris.justice.fr/75/convention-
judiciaire-dinteret-public-cjip >;  
Ministry of Justice, La convention judiciaire d’intérêt public (CJIP), < http://www.justice.gouv.fr/publications-10047/cjip-
13002/ >, last visit in June 2022.  
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the criteria used by the President of the Tribunal Judiciaire for the validation of the proposal of Judicial 

Public Agreement since French law does not provide for explicit rules on this subject. 

Due to the peculiar setting of this measure, it is difficult to envisage that the retention and the eventual 

reuse of information could play a deterrent role. The complete, correct execution of the CJIP leads to 

the dismissal of charges by the prosecution, the dismissal of the complementary sanctions, and 

consequently to the extinction of the criminal liability.  

 

 

6. A divergence of interests between legal and natural persons  

 

The legal person’s cooperation in the conclusion of the CJIP may present other controversial aspects.  

Article 41-1-2 (1) (7) CCP states that the legal representative of the legal person remains liable as a 

natural person. He can be assisted by a lawyer before giving his consent to the proposed Judicial Public 

Agreement. At any time, the responsible individual23 may be held criminally liable. As a consequence 

of such a disclosure, his cooperation in the internal inquiry may suffer from loopholes. The previous 

conclusion of a Judicial Public Agreement by the legal person could impact and influence the criminal 

proceeding for the same facts against the natural person involved. It is therefore possible that a conflict 

of interests occurs.  

This issue may be partially overcome by the application of a plea-bargaining procedure to the natural 

persons indicted for PIF crimes: the Comparution sur reconnaissance préalable de culpabilité (CRPC) 
24.  

The Comparution sur reconnaissance préalable de culpabilité not only is a well-known instrument 

due to its entry in force in 200425,  but it is also the expression of a more typical Alternative Dispute 

Resolution device since it requires the guilty plea of the offender. The victims can join the proceeding 

as civil parties - parties civiles - and, whilst the CRPC execution implies the extinction of prosecution, 

its conclusion is registered on the criminal records of the natural person. The popularity of this plea- 

bargaining clearly emerges from the data: it can be noted that in 2019 the use of the CRPC stood at 

23 Mainly the legal representatives but also managers and workers in senior positions having acted on behalf of the legal 
person. 
24 Its discipline is provided for by Articles 495-7 to 495-16 CCP, as implemented by the Circulaire du 2 septembre 2004 
relative à la procédure de comparution sur reconnaissance préalable de culpabilité, CRIM-04-12-E8-02.09.04 and the 
Circulaire du 8 avril 2019 relative aux alternatives aux poursuites, aux poursuites et au jugement, CRIM/2019-
7/H3/05.04.2019. 
25 By Article 137 of Law n.  2004-204 of March the 9th, 2004. 
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19,72% of the total of choices made by the Public Prosecutors, increasing if compared to that of 

14,34% in 200926. A percentage increase that can be explained by multiple factors, as stated below.  

First, the CRPC did not apply to fiscal fraud cases until 2018, when the Anti-Fraud Act extended the 

sphere of operation of the Comparution sur reconnaissance préalable de culpabilité also to those 

offences. Second, the Anti-Fraud Act partially repealed the so-called ‘‘Verrou de Bercy’’ mechanism, 

i.e. a mechanism that allowed the Fiscal Administration to decide, under certain circumstances, 

whether or not to forward fiscal fraud files to the Public Prosecutor27. Therefore, the CRPC has played 

a pivotal role in compensating for the growth in cases’ workload, expanding the criminal liability of 

natural persons within the PIF crimes’ field.  

The CJIP and the CRPC share an identical goal but differ on substantial features so that the application 

of the latter can be simpler and more predictable if compared to the first. In addition, despite the use 

of the CRPC seems more frequent, fines laid down by the CJIP are higher so that its application appears 

to have a greater impact in the system. 

 

 

Brief conclusion 

 

After having illustrated the French normative framework related to the alternative to prosecutions for 

legal and natural persons within corporate and PIF crimes, the following question arises: what are the 

possible outcomes and the foreseeable challenges that the European Delegated Prosecutor may face in 

France? 

First of all, the nature and the purposes of the Judicial Public Agreement should be clarified in order 

to fully classify it within the restorative rather than the negotiated justice field. For the time being it 

can be observed that this atypical diversion measure has deeply contributed to the rise of social 

awareness on the disvalue of corporate crimes in France and abroad due to the international echo of 

several casefiles28. In addition, the Judicial Public Agreement has promoted the strengthening of law 

enforcement authorities in the struggle against serious financial offences. The analysis of this 

instrument could be relevant from a comparative perspective to assess its usefulness as a model to stem 

PIF crimes on a European scale. 

26 A Rousseau, ‘Fraude fiscale et justice pénale négociée’ (2021) AJ Pénal 494. 
27 See B Guillemont, ‘Le nouveau « verrou de Bercy »’ (2018) AJ Pénal 502.  
28 For instance, the Airbus SE’s CJIP involved UK and U.S. authorities in cooperation with the Parquet National Financier 
; See Dalloz Actualité, Justice négociée : les enseignements de la convention judiciaire d’intérêt public Airbus, 
<https://www.dalloz-actualite.fr/flash/justice-negociee-enseignements-de-convention-judiciaire-d-interet-public-airbus >. 
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At the same time, it may be worth focusing on the major challenges in the implementation of the 

diversionary nature of the Convention Judiciaire d’Intérêt Public in the particular cases in which the 

criminal liability of legal persons is concerned. This could be done by using an approach that combines 

‘‘traditional’’ criminal prosecution and restorative justice.  

Indeed, for countering PIF crimes at a transnational level, the Judicial Public Agreement must be 

enhanced beyond the negotiated justice sector. In fact, there is an urgent need to increase and monitor 

the effectiveness of the general crime prevention and the victims’ prerogatives.  

A reinforced involvement of the victims in the proceedings as well as in the negotiations would 

intensify the dissuasive effect of the Convention Judiciaire d’Intérêt Public. Moreover, forecasting 

social obligations on legal persons could be helpful in both the compensation of damages caused to 

public institutions and the promotion of the culture of fairness in trade within the Rule of law.   

Sharing Mannozzi’s vision29, a possible improvement of such mechanism would be to emphasise the 

necessity that criminal justice operates in tandem with restorative justice. This is particularly relevant 

when it comes to the establishment of the European Delegated Prosecutor in France. A novelty that 

will allow to test and analyse the efficiency of the Judicial Public Agreement to restore European 

public finances.  

29 G Mannozzi, ‘Il crimine dei colletti bianchi: profili definitori e strategie di contrasto attraverso i metodi della giustizia 
riparativa’ cit. 1367 ff. 
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SUMMARY: 1. Establishment of the EPPO. – 2. Relations between the EPPO and domestic legislations. 
– 3. Simplified prosecution procedure. - 4. Restorative justice vs. negotiated justice – 5. Conclusions. 
 

ABSTRACT: The essay is the transcript, reworked, of the final report of the international conference that closed 
the DRAMP research project. Following an initial mention of the institution of the EPPO, we analyze the text 
of art. 40 of the EPPO Regulation, which allows the EPPO to activate simplified procedures. We examine the 
meaning of this provision and the consequent difference between restorative justice and negotiated justice, 
casting some doubts on the possibility that the former is applicable to crimes within the competence of the 
EPPO. In conclusion, we recall some of the essential features of alternative procedures applicable in some States 
that took part in the research and which are described in their National Reports. 
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1. Establishment of the EPPO 

Drawing conclusions is always a complicated operation. It is even more so in the case of such a 

large research project involving more than 20 European countries. 

It is not possible to report here the results of the research conducted by each individual State that 

participated in the project. The National Reports are available on the DRAMP website. 

What I intend to do here  is to offer some reflections  on some general points  which emerged from  

our research project. 

1 Professor of Criminal Procedure, University of Perugia. 
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I will start from the beginning, which means Council Regulation (EU) 2017/1939 for the 

implementation of enhanced cooperation in the establishment of the European Public Prosecutor's 

Office ("EPPO")2. 

We know that the European Union wanted to create an area of freedom, security and justice. This is 

the area of operation for  the European Public Prosecutor's Office ("EPPO"), 

The establishment  of the EPPO was the result of a long and complex process. 

With Regulation 2017/1939, the participating Member States carried out a significant transfer of 

jurisdiction from national public bodies (in other words the public prosecutors of the Member States) 

to a European authority.  

This was the second conferral of judicial functions in the history of the European Union after the 

establishment of the Court of Justice by the 1957 Treaty of Rome. 

This second conferral came about because the UE wanted to  protect the financial interests of the Union 

against crimes that  cause serious financial damage to the EU. 

The introduction to the 2017 EPPO Regulation states that "currently the national criminal judicial 

authorities do not always carry out investigations and prosecute these crimes to a sufficient extent".  

The material competence of the EPPO is limited to crimes affecting the financial interests of the Union. 

It follows that the EPPO is responsible for identifying, indicting and prosecuting the perpetrators of 

crimes affecting the financial interests of the Union as identified by Directive (EU) 2017/1371 of the 

European Parliament and the Council. 

 

 

2. Relations between the EPPO and domestic legislations 

In the area of criminal procedure, the adoption of a uniform European legislation, that is to say, 

a set of directly applicable Union regulations, was thought to be  impossible, not only because of  

practical difficulties, but also, and above all, for institutional legal reasons. In fact, the European Union 

has limited legislative competence in the area of criminal procedure..  Article 82, paragraph 2 of the 

Treaty grants the ordinary European legislator (European Parliament and Council) the authority to  

issue legislative acts only in three well-defined areas: a) mutual admissibility of evidence between 

Member States; b) rights of suspects and accused persons  in a criminal procedure; c) rights of victims 

of crimes. 

The consequence of this limited conferral of powers to the European legislator in the field of criminal 

procedure is that the future European Public Prosecutor's Office will find itself operating in a 

2 L. SALAZAR, Habemus EPPO! La lunga marcia della procura europea, in Arch. pen., 2017, n. 3. 

280



legislative context consisting of 90% non-harmonized criminal procedure laws of each Member State 

and 10% of laws, also national, transposing Union directives. This is the fundamental starting point 

for fully understanding the highly derogative and completely exceptional content of Article 86 of the 

Treaty on which the 2017 EPPO regulation is based. 

Indeed, Article 86 (2) TFEU provides, first of all, that the European Public Prosecutor's Office shall 

carry out criminal proceedings for crimes affecting the financial interests of the Union, "before the 

courts of the Member States" and therefore not before  the Court of Justice. Secondly, the statute of 

the European Public Prosecutor's Office is established by regulation and not by a simple “minimum” 

harmonization directive (art. 86, paragraph 1). The regulation contains, by definition, uniform and 

directly applicable legislation throughout the territory of the European Union, except for the use of 

enhanced cooperation as in the present case  and in any case, with some exceptions. 

The first and crucial problem facing  the European Public Prosecutor's Office, in its various branches 

(permanent chambers, pro-European curators and European delegated prosecutors), is that they will 

be  subject to potentially conflicting  rules of law, substantive criminal law and procedural criminal 

law, to be applied in the daily exercise of their investigative and prosecutorial functions. 

In the event of a conflict of rules, the provisions of the European regulation shall prevail over the 

corresponding national rules of criminal procedure, in application of the principle of supremacy of EU 

law over the laws of the Member States. 

Art. 5, par 3, on the other hand, operates a clear division of applicable law between the EPPO regulation 

and the criminal procedural legislation of the Member States, which therefore will apply de jure 

precisely in the areas of activity of the European Public Prosecutor's Office not governed by the 

provisions of the regulation itself. 

This is the case of  art. 40 of EPPO Regulation dedicated to “Simplified forms of criminal action.” It 

lays out in detail the  SECTION 5 Rules relating to simplified procedures. 

Article 40  is a very significant example of concurrent application of the provisions of the EPPO 

regulation and of the national laws governing the same category of acts. 

 Article 40, para. 1 of the EPPO Regulation3 provides that “If the applicable national law provides for 

a simplified prosecution procedure aiming at the final disposal of a case on the basis of terms agreed 

with the suspect, the handling European Delegated Prosecutor may, in accordance with Article 10(3) 

and Article 35(1), propose to the competent Permanent Chamber to apply that procedure in accordance 

with the conditions provided for in national law. 

3 E. TRAVERSA, I tre principali aspetti istituzionali dell’attività della Procura europea EPPO: legge applicabile, rimedi 

giurisdizionali e conflitti di competenza, in Arch. pen., 2019, n. 3, p. 19. 
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Where the EPPO exercises a competence in respect of offences referred to in points (a) and (b) of 

Article 3(2) of Directive (EU) 2017/1371 and where the damage caused or likely to be caused to the 

Union’s financial interest does not exceed the damage caused or likely to be caused to another victim, 

“the handling European Delegated Prosecutor shall consult national prosecution authorities before 

proposing to apply a simplified prosecution procedure.” 

Article 40 para. 2 of the EPPO Regulation provides that The Permanent Chamber shall decide on the 

proposal of the handling European Delegated Prosecutor, taking into account the following grounds: 

(a) the seriousness of the offence, based on, in particular, the damage caused; 

(b) the willingness of the suspected offender to repair the damage caused by the illegal conduct; 

(c) the accordance of  the procedure  with the general objectives and basic principles of the 

EPPO as set out in this Regulation.  

In accordance with Article 9(2), the College shall adopt guidelines on the application of those grounds.  

Then, if the Permanent Chamber agrees with the proposal, the handling European Delegated 

Prosecutor shall apply the simplified prosecution procedure in accordance with the conditions provided 

for in national law and register it in the case management system. When the simplified prosecution 

procedure has been finalised upon fulfilment of the terms agreed with the suspect, the Permanent 

Chamber shall instruct the European Delegated Prosecutor to act with a view to finally disposing of 

the case (art. 40, para. 3). 

 

3. Simplified prosecution procedure 

Moreover, the corresponding point 82 of the preamble of the regulation makes it very clear that, 

where "forms of plea bargaining" of the sentence with the accused are provided in national legislation, 

a European delegated prosecutor is given the power to use them "under the conditions provided by 

national law and in the situations provided by these regulations." 

The delimitation of the areas of application of the two applicable laws is therefore clear: in the first 

place, these simplified forms of criminal action must be provided for in the criminal procedure code 

of the Member State in which the investigation was conducted.  

If  the conditions of national law to apply one of these simplified procedures are met, the delegated 

prosecutor in charge of the case may, on the basis of his initial assessment, propose to the permanent 

chamber the adoption of a decision to apply this same simplified procedure.  

The permanent chamber decides on the proposed "simplified procedure" formulated by the delegated 

prosecutor based on  the three reasons exhaustively enumerated in art. 40, para. 2, EPPO Regulation, 

to the exclusion of any other criteria possibly provided for by national criminal legislation: a) the 
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seriousness of the crime and in particular the circumstance that "the final damage caused by the crime, 

net of any recovery  corresponding to such damage, is not significant "; b) the defendant's willingness 

to repair the damage caused by the unlawful conduct; c) the consistency of the proposed decision with 

the general objectives established by the college of European prosecutors on the application of 

"simplified procedures for the exercise of criminal prosecution." 

If, on the basis of the aforementioned rule of EU law, the permanent chamber approves, exclusively 

the proposal to proceed with a "plea bargain" with the accused, the delegated prosecutor can resume 

the procedure by applying the  national law of the Member State  and issue a " definitive disposition 

"which ends the procedure in the EPPO automatic file management system (Article 40, para. 3, EPPO 

Regulation), with  the consent of the competent national court. 

It should be noted  that art. 29 of the Commission’s proposal for a regulation had the much more 

explicit title of “Transaction” in English. Unlike the final text of the regulation, the Commission,  had 

proposed a "criminal settlement" procedure independent of the law of the Member States and governed 

solely  by art. 29 of the proposed regulation. The fact that the criminal laws of many Member States 

did not contemplate such forms of "plea bargaining" made it impossible to reach unanimous agreement 

within the Council of Ministers on this important aspect of the European Public Prosecutor's Office. 

Furthermore  plea bargaining is all the more important and appropriate  in this context since, for the 

time  being, the competence of the Prosecutor's Office concerns only financial crimes, for  which forms 

of "criminal settlement" are expected to be more frequent. 

At this point, the question becomes  which forms of simplified justice are applicable in the case of 

criminal proceedings initiated by the EPPO regarding  crimes within its competence. 

I have used the expression “simplified justice”. Defining terms  is always important, even more so 

when it comes to instruments and institutes from different countries and legislations.  

The criminal trial is a process that has now seen the introduction of simplified procedures in many 

countries, including plea bargaining or accelerated judgment. Sometimes there are forms of 

renunciation of criminal action, especially where prosecution is within the prosecutor’s discretion.  

There are also forms of mediation or restorative justice. In addition, there are forms of recovery linked 

to execution of the sentence.  

But art. 40 of the EPPO Regulation seems to refer to alternative forms that end the procedure before 

judgment. 

Therefore, it is my view that a first distinction to be made is between “negotiated justice” and 

“restorative justice”. 

 

3. Restorative justice versus negotiated justice 
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Restorative justice can be described as prefiguring a path of "reconciliation" between the perpetrator 

of the crime and the victim. Negotiated justice, on the other hand, involves an agreement between the 

prosecution and the defense. The objectives are different:  negotiated justice (such as, for example, 

plea bargaining, the Verständigung, the plaider coupable) is motivated purely by the goal of judicial 

efficiency,. It serves an exclusively endo-procedural purpose. It allows the classic criminal procedure 

model to survive by reducing the judicial burden.  

Instead, the model of restorative justice has as its primary purpose the identification of alternative 

schemes to the classic system of criminal justice and sanctions.  The goal is a recomposition and 

reparation of the conflict, which the crime has  created between the perpetrator  and the victim. 

The "essence of mediation is the "journey", the shared path, dialogue, storytelling with therapeutic 

value and recognition of the other. The goal is to transform the destructive effects of the conflict into 

an opportunity to "coexist with the disorder.”. 

On the contrary,   plea bargaining,  the German Verständigung and other European forms of European 

plea bargaining include  a ,negotiation between the defendant and the prosecution   that has purely 

utilitarian purposes: for the former to minimize the sanction that would be legally applicable to him 

and for the latter,  to reduce the burden on the  judiciary. 

In short, these different models of alternative simplified justice should not be equated. 

 

4. Conclusions 

The DRAMP research project analyzed the different situations of many countries. It is difficult 

synthesize all these different situations in a few words, but the following paragraphs  outline their most 

salient features  as reported in the research summaries of  the National Reports published on the 

DRAMP project website. 

Croatia:  the Croatian criminal justice system recognizes the concept of negotiated justice. There are 

various forms of consensual procedures that serve different purposes, including restorative ones. In 

particular, there is conditional deferral of prosecution, a Croatian diversion model that can be applied 

in cases of certain crimes against the financial interests of the EU. 

Finland: the Finnish legal system provides for simplified procedures and non-judicial agreements in 

criminal matters, such as the so-called "plea bargain". These are procedures based on the declaration 

of guilt, introduced in 2015. The plea bargain is the main tool, which, in the context of restorative 

measures, is applied to crimes that damage the financial interests of the EU. 

There are also other forms of restorative justice which pertain to the civil justice system. 
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Furthermore, Finnish prosecutors have ample discretion to drop charges,   which can  be applied in 

situations similar to  a plea bargain. 

Belgium: there are different forms of mediation and alternatives to the ordinary process. For  PFI 

crimes, there is the renunciation of prosecution the offense upon payment. This is certainly the most 

interesting form of simplified procedures for PFI crimes that fall within the competence of the EPPO. 

The conditions for admissibility to the transaction as well as the consequences of a successful or failed 

transaction are part of the agreement. Thereafter,  the rights of the suspect in this ADR procedure re 

judicially scrutinized.  

Spain:  plea agreements are  aimed primarily at speeding up the Administration of Justice. However, 

they can also serve to introduce elements of restorative justice (Recommendation CM/Rec (2018)8; 

Directive 2012/29/EU) if combined with out-of-court mediation between the offender and the victim. 

From a practical point of view, the main problem is  that,  given the time needed for mediation, the 

speed  sought to be achieved with the plea agreement could be limited. This  explains  why plea 

agreements  are frequent  (50% of sentences and 70% of convictions in the Criminal Courts (Juzgados 

de lo Penal), while mediation is  not.  The Law creating the European Public Prosecutor's Office in 

Spain (LO 9/2021) is framed in this context, which contemplates the possibility of a plea agreement 

for offences punishable by  up to six years' imprisonment, covering  practically all those indicated in  

Directive 2017/1371. 

Taking into account that the crimes within the competence of EPPO are  PFI crimes, we tried to analyze 

the viability of implementing restorative justice encounters which protect supra-individual legal 

interests. In these cases, the response of the traditional penal system is not satisfactory due to  three 

main reasons: a) neither the community owning the interest nor the associations acting on its behalf 

are recognized as injured parties; b) the damages are not always direct and economic in nature, but 

social (social damage), indirect and diffuse (affecting an indeterminate group of people, society as a 

whole); c) there is no channel for claiming reparation for the damage caused. 

Although we  agree  that the penal system must be strengthened through  restorative justice,  

socioeconomic and corruption crimes (white-collar crimes) present different characteristics from 

classic crimes and present , at the very least, several challenges for  restorative justice processes. 

Therefore,  attempts to apply restorative justice to PFI offences must address the following issues: a) 

the concept of restorative justice; b) who should be considered a legitimate representative of a supra-

individual group of victims and what criteria would guarantee that such representatives will indeed 

defend these general or collective interests; c) the redefinition of the damages (material and immaterial) 

of a collective nature resulting from these offences; d) the most appropriate restorative practice. 
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Having briefly  summarized some of the reports on the simplified procedures that that  EPPO may find 

itself using in various Member States, we can proceed with some conclusions about the  general trends  

that emerged from the overall research. Forms of negotiated justice exist in the  domestic law of many 

Member States that we  analyzed. Moreover, there are recent forms of restorative justice. The EU is 

strongly urging the implementation of forms of restorative justice. Furthermore, in Italy there is a 

reform underway that aims to strengthen the already planned institutes of restorative justice. So we 

have two paths before us, both valid and opportune, but, as mentioned before, they are different in 

terms of goals and procedures. 

Existing or future schemes of alternative simplified procedures can be applied to PFI offenses with 

different forms and measures as provided by individual Member States. . 

As of now, however, it seems likely that the European Public Prosecutor's Office will attempt to favor 

the process of European criminal law integration by encouraging those  forms  that approximate 

national criminal systems, especially as regards the statute of prosecutors and certain types of 

procedures.  

It is possible that the scanty rules relating to the simplified procedures provided for in art. 40 of the 

EPPO regulation will stimulate the EU states to harmonize and generalize the forms of preliminary 

agreement between public prosecutors and the defense regarding defendants’ acknowledgement  of  

guilt and the extent of the consequent  sentence. 
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CHAPTER 20 

 

Legal issues of VAT fraud: a brief survey on  

the Lithuanian experience 

 

Justas Namavičius1 

 

 

This is a short introduction into the criminal prosecution of the Value added tax (or VAT) 

fraud, that is by manipulating the Value added tax in Lithuania. First of all, I will explain in 

few words the functioning of the VAT taxation in the trading chain. Than I will discuss some 

selected legal problems we have in the Lithuanian practice. Finally, I will present you two 

situations, how such VAT fraud mechanism can be embedded into the regular commercial 

activity of a company.  

As a simple example I can illustrate a chain of supplying goods and services calculating 21 

percent VAT, which is regular in Lithuania. The main idea is that the end consumer pays the 

VAT. He pays it in form of price-mark up to the seller. The supplier has to discharge the paid 

VAT to the state budget. The VAT has to be paid one time, but its amount can increase by the 

creation of additional value in the supply chain. So if we have a manufacturer, he charges the 

VAT from the price of 100 EUR from the supplier and has to pay it as so called output-VAT 

(EUR 21) to the state budget. The supplier resells the good at the higher price (200 EUR), and 

has also to discharge the additional value from the end consumer. Indeed, he can deduce the 

VAT from the obligation, which he has already paid to the manufacturer, the so called input 

VAT. So he pays only the additional value (EUR 21) amount as the output VAT. In the end of 

the day, the final consumer pays the whole amount of VAT (42 EUR).  

                                                           
1 Assist. Prof. Dr. European Criminal law, University of Vilnius, justas.namavicius@tf.vu.lt 
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Of course, the chain can be much longer and more complicated, the analog mechanism works 

also with the re-exporting of goods. The supplier can claim from the state the paid VAT, if he 

exports the goods to another country.  

This specifics of the VAT, that is that the supplier charges it on behalf of the end-consumer, 

can be a trigger for dishonest business people to manipulate the taxation process and to enrich 

themselves to the detriment of the state budget.  

If we talk about the basic types of the VAT fraud, it has to be noted, that you can manipulate 

the tax on the side of the output VAT which the undertaking has to discharge to the state as 

well as on the side of the input VAT, if you cause damage by the illegal deduction. 

The simple version is, when the supplier sells goods and charges VAT from the buyer but does 

not declare or declares the lower output VAT to the tax authority. Indeed, avoiding of the output 

tax payment can be part of a transnational carrousel fraud (missing-trader fraud), which 

involves many persons and sometimes also several countries.  

In rare cases, avoiding the output tax is also possible by intentionally bringing the undertaking 

towards bankruptcy. But, in the criminal proceedings, practical difficulties may arise when it 

comes to proving the causation as well as the specific intent. 

A very popular form in Lithuania is to manipulate the VAT on the stage of the deduction of the 

input VAT. It is popular, because in its simplest versions it does not require much criminal 

energy and know-how. However, it can also be part of complicated mechanisms.  

The idea is, that mostly a fictive company or companies include in their accounts the contracts 

about not existing goods or services with a company, which conducts real commercial 

activities. The real company declares a fictive input VAT to the tax authority, and in such way 

increases its revenues by the fraudulent deduction of the input VAT from its regular tax 

obligations (in form of a refund or the reduction of the payable taxes to the budget). In some 

cases the fraud can also be continued in the chain of false deals.  

Formally the fictive supplier has to pay the output VAT, but in reality it does not happen – the 

undertaking just disappears soon after the contract or it gets bankrupt (there are some people 

in Lithuania, who earn their money only by founding and selling such “letter box companies”).  

Here we come to the first legal question: Can avoiding of this formal output VAT by the fictive 

company be qualified as tax fraud? In some cases the public prosecutors charge it as a crime. 

The answer is no, because the fictive trade does not accumulate any value, so there is no 

obligation to pay the output tax. 

The second legal question is more interesting: In some cases the buyer of a fictive contract pays 

real money to the alleged seller (actually money for nothing). On this way the participants hope 
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to hide the fraud, because they can present the money transfer to the tax authority in their 

financial records. But it makes only sense in the fraud scheme, if this money comes back from 

the fictive company (supplier No. 1) to the real undertaking (supplier No. 2). Of course, this 

transfer is not reflected in any records. How to assess this refund of money? In some cases, the 

public prosecutor argues that supplier No. 1, the fictive undertaking, should be punishable for 

the misappropriation of the property of its company.  

– I have my doubts about such a result, because the traveling money de facto never changes 

the owner – the real company, the supplier No. 2. In that case, the fictive supplier No. 1 just 

keeps the money “in transition”.  

Theoretically, in such the case the crime of the money laundering could come into play. Yet, it 

is also doubtful, because the money serves only as an instrument of the VAT fraud scheme. 

The primary source of this money can be completely legal, so it does not become “dirty” by 

this circular transfer.  

The third legal issue concerns the destiny of the money, which the company may illegally 

accumulate from the VAT fraud. It is uncommon, that the fraudulent company just transfers 

this money away. In some cases the judicial practice assesses the transfer of the revenue from 

the VAT-fraud from the company as the misappropriation or the squandering of property. 

Possible is also the money laundering.  

The problem of such viewpoint is, that this revenue is already acquainted by the criminal 

offence of the VAT fraud. Although, formally, the money remains the property of the company, 

the (additional) sanctioning may infringe the non bis in idem principle. 

In any case, the third person who obtains the transferred benefit may be punished.  

Sometimes, the fictitious commercial operations can be embedded in the parallel real 

operations. In one case the undertaking developed the commercial facilities and bought real 

building and installation services from real undertakings - but at the same time it declared false 

receipts of services from fictitious companies for the same works. The documents where one 

by one identical with regard to the purchasing of services and the prices, but one group of 

contracts was real, another was fictional. I did not until the end understand, why? – Maybe the 

concealment of the fraud? – the company could present to the tax authority the real commercial 

results. What was very interesting, they seemed also to have to parallel cashflows. One from 

the regular money of the company, the other from the credits. Another aim was maybe just 

saving the money for the real commercial activities. Meanwhile, the legislator established the 

so called reverse charging of VAT for the building services, where the taxes have to be 

discharged by the buyer, not by the seller, to avoid the tax evasion. In another case, which is 
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now pending with one district court: the undertaking may use the “saved VAT money” from 

fictitious operations to subsidize the price of real sales and in such a way get the competitive 

advantage. The logic behind those operations is still not precisely clear, but we will wait for 

the final decision.  

To sum up, it will be interesting to see how the judicial practice will evolve with regard to a 

legal assessment of the VAT fraud. 
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